
59 HOUS. L. REV. 313 (2021) 

 

313 

ARTICLE 

PROBABILISTIC PRESUMPTIONS IN FOURTH 
AMENDMENT DECISION-MAKING 

Nicholas A. Kahn-Fogel* 

ABSTRACT 

For decades, the Supreme Court has maintained a rhetorical 
commitment to an ad hoc, case-by-case, totality of the 
circumstances approach to evaluating probable cause and 
reasonable suspicion. Despite the Court’s insistence that there are 
so many factors involved in the assessment of Fourth Amendment 
probabilities that one case will seldom be useful precedent for 
future cases, it has with increasing frequency endorsed the use of 
presumptive rules in this context. Such presumptions provide an 
appealing balance between the often competing imperatives of 
providing clear guidance to lower courts and law enforcement 
officers, on the one hand, and retaining the flexibility to ensure 
results consistent with Fourth Amendment principles in 
idiosyncratic cases, on the other. Additionally, although courts 
might evaluate the suitability of some such presumptions using 
quantitative analysis, in other cases, the use of qualitative, 
intuition-based judgment is necessary. 
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I. INTRODUCTION 

Although the Supreme Court has steered a desultory course 
between the embrace of bright-line rules and a commitment to 
open-ended, totality of the circumstances analysis in its Fourth 
Amendment jurisprudence as a whole, it has insisted for decades 
that the only useful way to resolve inquiries regarding Fourth 
Amendment probability thresholds is to evaluate the idiosyncratic 
facts of each case on their own terms. Thus, the Court has 
regularly declared that reasonable suspicion and probable cause 
are “not readily, or even usefully, reduced to a neat set of legal 
rules.”1 Instead of such “rigid rules, bright-line tests, and 
mechanistic inquiries,” the Court has maintained a rhetorical 
commitment to a “more flexible, all-things-considered approach.”2 
Yet, despite the Court’s assertion that “[t]here are so many 
variables in the probable-cause equation that one determination 
will seldom be a useful ‘precedent’ for another,”3 the Court has 

 
 1. District of Columbia v. Wesby, 138 S. Ct. 577, 586 (2018) (quoting Illinois v. Gates, 
462 U.S. 213, 232 (1983)); Florida v. Harris, 568 U.S. 237, 244 (2013) (same); Maryland v. 
Pringle, 540 U.S. 366, 371 (2003) (same); Illinois v. Wardlow, 528 U.S. 119, 126 (2000) 
(same); Ornelas v. United States, 517 U.S. 690, 695–96 (1996) (same); United States v. 
Sokolow, 490 U.S. 1, 7 (1989) (same); Gates, 462 U.S. at 232. 
 2. Harris, 568 U.S. at 244. 
 3. Gates, 462 U.S. at 238 n.11; Ornelas, 517 U.S. at 697–98 (accepting the validity 
of Gates’s assertion that the “mosaic” of factors necessary to assess probable cause or 
reasonable suspicion is “multi-faceted,” such that one case will rarely be a useful precedent 
for future cases, but determining that de novo review was the appropriate standard for 
assessment of probable cause in cases involving warrantless searches, in part because “de 
novo review tends to unify precedent and will come closer to providing law enforcement 
officers with a defined set of rules which, in most instances, makes it possible to reach a 
correct determination beforehand as to whether an invasion of privacy is justified in the 
interest of law enforcement” (cleaned up) (citing New York v. Belton, 453 U.S. 454, 458 
(1981))). 
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regularly endorsed or fostered the development of presumptive 
(and, occasionally, per se) rules to assess Fourth Amendment 
probabilities. In this Article, I will examine the Court’s frequently 
overlooked employment of such presumptions. Ultimately, the use 
of presumptions regarding the establishment of Fourth 
Amendment probabilities can promote the same values that 
employment of more rule-like legal directives offers in general: 
predictability, clarity, uniformity, and equality. On the other 
hand, the use of presumptive rather than bright-line rules 
preserves the flexibility to engage in case-by-case analysis when 
unusual factual variations suggest that application of the rule 
would lead to an incorrect result. 

In Part II of this Article, I will describe the longstanding 
discourse among scholars on the propriety of formulating legal 
directives as bright-line rules or as more open-textured standards. 
I will also discuss the Supreme Court’s inconsistent commitments 
to rules and standards, respectively, in its Fourth Amendment 
decision-making as a whole and its rhetorical commitment to ad 
hoc decision-making when assessing Fourth Amendment 
probabilities. In Part III, I will highlight the use of presumptive 
(and, occasionally, per se) rules to evaluate Fourth Amendment 
probabilities, notwithstanding the Court’s ostensible rejection of 
such directives in that context. In the course of the discussion, I 
will describe my examination of every federal district court case 
that applied the Supreme Court’s decision in Florida v. Harris 
through May of 2020 in order to review the effect of the Court’s 
presumptive rule that an alert by an adequately trained narcotics 
dog is sufficient to create probable cause for a search. This analysis 
will show that, contrary to the claims of some scholars, Harris has 
often operated precisely as the sort of presumption the Court 
envisioned, and not as a per se rule that a trained dog’s alert 
creates probable cause. Overall, I will argue that the Court should 
embrace its often overlooked and sometimes latent tendency to use 
categorical directives to guide assessment of Fourth Amendment 
probabilities, at least in the case of presumptive rules. In Part IV, 
I will address epistemological questions regarding the propriety of 
the use of a rule or presumptive rule in context, with a particular 
focus on Professor Andrew Manuel Crespo’s recently proposed 
taxonomy for assessing probable cause.4 Although Professor 
Crespo’s framework offers significant insights on the potential for 

 
 4. Andrew Manuel Crespo, Probable Cause Pluralism, 129 YALE L.J. 1276, 1359 
(2020). 
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a more structured, law-like probable cause jurisprudence, his 
analysis overstates the importance of quantitative analysis to the 
development of that structure. Part V will conclude the article. 

II. RULES VERSUS STANDARDS IN GENERAL AND IN FOURTH 
AMENDMENT JURISPRUDENCE 

For generations, scholars and jurists have debated the 
relative desirability of formulating legal directives as bright-line 
rules or as open-ended, flexible standards.5 Advocates for the use 
of rule-like directives have argued that, by constraining judicial 
discretion, rules promote formal equality and limit the possibility 
that personal bias will influence the decision-making process.6 An 
associated benefit of such formal equality is the promotion of 
uniformity among the decisions of courts tasked with applying 
rule-like directives.7 Those who favor rules also contend that 
bright-line directives enhance social utility by enabling 
individuals to ascertain ex ante the lawfulness of their conduct.8 In 
contrast, they assert that the ambiguity and unpredictability of 
open-ended standards can have a chilling effect on socially 
productive behavior.9 Crucially, those who favor the use of 
rule-like directives have argued that rules promote liberty by 
allowing individuals to “foresee . . . how the authority will use its 
coercive powers in given circumstances and to plan one’s 
individual affairs on the basis of this knowledge.”10 Likewise, the 
use of rule-like norms can insulate judges against popular or 
political pressure to intrude on individual liberties because they 
can defend their decisions with reference to clear directives that 
mandated results favoring criminal defendants.11 On the other 
hand, standards, “which ‘qualify legal provisions increasingly by 
reference to what is “fair” or “reasonable,’’’ destroy the rule of law, 

 
 5. See, e.g., H.L.A. HART, THE CONCEPT OF LAW 121–37 (1961); MARK KELMAN, A 
GUIDE TO CRITICAL LEGAL STUDIES 15–54 (1987); Duncan Kennedy, Form and Substance 
in Private Law Adjudication, 89 HARV. L. REV. 1685, 1693, 1776–77 (1976); Antonin Scalia, 
The Rule of Law as a Law of Rules, 56 U. CHI. L. REV. 1175, 1179–81 (1989); Pierre Schlag, 
Rules and Standards, 33 UCLA L. REV. 379, 381–85 (1985); Kathleen M. Sullivan, The 
Supreme Court 1991 Term: Foreword: The Justices of Rules and Standards, 106 HARV. L. 
REV. 22, 57–69 (1992). 
 6. Sullivan, supra note 5, at 62. 
 7. See Scalia, supra note 5, at 1179. 
 8. Sullivan, supra note 5, at 62. 
 9. Id. 
 10. FRIEDRICH A. HAYEK, THE ROAD TO SERFDOM 72–73 (1944). 
 11. Scalia, supra note 5, at 1180. 
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and pave the way for official ‘arbitrariness’ if not 
totalitarianism.”12 

By contrast, proponents of the use of flexible standards have 
argued that such open-ended directives, which permit 
decision-makers to apply underlying societal values directly, 
promote fairness by allowing judges to take all of the idiosyncratic 
facts of each case into account.13 On the other hand, fixed rules, 
which are necessarily over- and under-inclusive on the margins, 
will lead to outcomes that are “arbitrary or irrational in relation 
to the substantive ends sought to be realized.”14 For example, a 
bright-line rule that individuals who are eighteen years old or 
older have a right to vote and that those younger than eighteen 
are categorically prohibited from voting is meant to implement the 
underlying principle that only those capable of making mature, 
independent, informed decisions should have a formal say in 
political decision-making. Nonetheless, rote application of the rule 
will certainly lead to the disenfranchisement of some people 
younger than eighteen who are, in fact, mature, independent, 
informed thinkers. Likewise, it will certainly allow some people 
eighteen and older who lack such characteristics to vote.15 

Proponents of the use of standards have also argued that such 
directives enhance overall utility. Rules, the argument goes, 
promote socially harmful outcomes because bad actors can get 
away with anti-social behavior while carefully skirting the 
boundaries of legal permissibility.16 On the other hand, if those 
inclined to game the system know that decision-makers applying 
standards will have the flexibility to sanction behavior that 
contravenes societal values, they will be less likely to engage in 
such conduct.17 Additionally, although the use of standards 
requires more time and energy to assess the facts of each case, the 
standards themselves may require fewer revisions than precisely 
formulated rules as society evolves.18 

 
 12. Sullivan, supra note 5, at 64 (quoting HAYEK, supra note 10, at 78). 
 13. See, e.g., Alan K. Chen, The Ultimate Standard: Qualified Immunity in the Age of 
Constitutional Balancing Tests, 81 IOWA L. REV. 261, 282–83 (1995). 
 14. Sullivan, supra note 5, at 66 n.280 (citation omitted); see also Kennedy, supra 
note 5, at 1689. 
 15. Such a rule, nonetheless, results in dramatic conservation of public resources by 
avoiding the necessity for fact-intensive, case-by-case decision-making. See, e.g., Sullivan, 
supra note 5, at 63. 
 16. See, e.g., Carol M. Rose, Crystals and Mud in Property Law, 40 STAN. L. REV. 577, 
592 (1988). 
 17. Sullivan, supra note 5, at 62–63, 66. 
 18. See id. at 66. 
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Over the course of the last several decades, numerous 
scholars have discussed and debated the relative merits of rules 
and standards in the Fourth Amendment context. In 1974, 
Professor Anthony Amsterdam cautioned against “a [F]ourth 
[A]mendment with all of the character and consistency of a 
Rorschach blot.”19 On the other hand, Professor Amsterdam also 
warned against the use of overly rigid Fourth Amendment 
directives “improperly insensitive to the practical complexities of 
life.”20 In the same year, Professor Wayne LaFave examined the 
particular importance of providing clear, straightforward Fourth 
Amendment directives, given the need for lay police officers to 
implement such directives in their everyday work. Professor 
LaFave wrote: 

Fourth Amendment doctrine, given force and effect by the 
exclusionary rule, is primarily intended to regulate the police 
in their day-to-day activities and thus ought to be expressed 
in terms that are readily applicable by the police in the 
context of the law enforcement activities in which they are 
necessarily engaged. A highly sophisticated set of rules, 
qualified by all sorts of ifs, ands, and buts and requiring the 
drawing of subtle nuances and hairline distinctions, may be 
the sort of heady stuff upon which the facile minds of lawyers 
and judges eagerly feed, but they may be “literally impossible 
of application by the officer in the field.”21 
Eight years later, Professor LaFave expanded on his earlier 

thesis that, when crafting Fourth Amendment directives, courts 
should “draw ‘bright lines’ to the extent possible,” a thesis that he 
lamented had “often been disregarded by the courts.”22 
Nonetheless, although Professor LaFave expressed appreciation 
that the Court in New York v. Belton had quoted his earlier work 
in crafting a bright-line rule that police can search the passenger 
compartment of an automobile and any containers in it incident to 
the arrest of an occupant of the vehicle, he critiqued the Belton 
holding and articulated a series of conditions for the use of 

 
 19. Anthony G. Amsterdam, Perspectives on the Fourth Amendment, 58 MINN. L. REV. 
349, 375 (1974). 
 20. Id. 
 21. Wayne R. LaFave, “Case-by-Case Adjudication” Versus “Standardized 
Procedures”: The Robinson Dilemma, 1974 SUP. CT. REV. 127, 141 (1974) (footnotes omitted) 
(quoting United States v. Robinson, 471 F.2d 1082, 1122 (D.C. Cir. 1972) (Wilkey, J., 
dissenting), rev’d, 414 U.S. 218 (1973)). 
 22. Wayne R. LaFave, The Fourth Amendment in an Imperfect World: On Drawing 
“Bright Lines” and “Good Faith,” 43 U. PITT. L. REV. 307, 321 (1982). 
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bright-line directives.23 Specifically, Professor LaFave argued 
courts should adopt bright-line rules only after considering 
(1) whether the proposed rule has clear boundaries that actually 
eliminate the need for case-by-case judgments; (2) whether the 
rule will generally produce results consistent with the underlying 
values case-by-case adjudication would promote if such 
case-by-case analysis were feasible; (3) whether case-by-case 
adjudication has actually proved unworkable; and (4) whether the 
rule is “readily subject to manipulation and abuse.”24 

In 1984, Professor Albert Alschuler discussed the Court’s 
recent use of bright-line Fourth Amendment rules designed to 
address the Court’s concern that police officers had inadequate 
guidance on the legality of their investigative activity.25 Professor 
Alschuler critiqued the use of bright-line Fourth Amendment 
rules, in part because he believed that “the effort to draft even a 
partial code of [F]ourth [A]mendment law may yield an 
unmanageable multiplicity of rules—more bright lines than the 
human eye can keep in view.”26 Like failed attempts to refine tort 
law’s reasonable person standard with precise rules of conduct, 
such an endeavor in the Fourth Amendment context might also 
confuse more than elucidate.27 Additionally, Professor Alschuler 
observed that tort law’s case-by-case adjudication of the 
reasonable person standard had not led to a general sense that 
“the law of negligence subjects us to impossible demands.”28 Nor, 
he argued, does the Fourth Amendment’s requirement of 
reasonableness place impossible demands on police officers.29 
Despite this, Professor Alschuler concluded that, in some cases, 
presumptive (rather than bright-line) rules can provide 
“substantial guidance” to police officers while still allowing courts 
to reach the correct conclusion when, “in unanticipated 
circumstances, they work unjustly.”30 Although Professor 
Alschuler doubted that even presumptive rules could significantly 
refine the need for fact-intensive, case-specific analysis of Fourth 

 
 23. Id. at 324–33 (discussing New York v. Belton, 453 U.S. 454 (1981)). 
 24. Id. at 325–26. 
 25. Albert W. Alschuler, Bright Line Fever and the Fourth Amendment, 45 U. PITT. 
L. REV. 227, 229 (1984). 
 26. Id. at 231. 
 27. See id. at 232–33. 
 28. Id. at 233. 
 29. Id. 
 30. Id. at 235–36. 
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Amendment reasonableness, he stated that “whenever fair 
generalization is possible, courts have a duty to provide it.”31 

One year after the publication of Professor Alschuler’s article, 
Professor Craig Bradley opined that “the fundamental problem 
with [F]ourth [A]mendment law is that it is confusing.”32 Professor 
Bradley attributed this confusion to the dichotomy between the 
Court’s rhetorical commitment to the notion that warrantless 
searches are per se unreasonable, subject only to a few specifically 
established, well-delineated exceptions, and its actual practice of 
regular departure from the warrant requirement, with the result 
that searches conducted pursuant to such exceptions “far exceed 
searches performed pursuant to warrants.”33 For Professor 
Bradley, there were only two possible solutions to the incoherent 
mess the Court had made of the Fourth Amendment. First, the 
Court could abandon its rhetorical adherence to the warrant 
requirement and pronounce that all Fourth Amendment cases 
would be governed by an open-ended, case-by-case reasonableness 
standard.34 This approach would, according to Professor Bradley, 
“extract the Court from the [quagmire] of [F]ourth [A]mendment 
law” because the Court would only rarely feel compelled to review 
lower court decisions applying a broad reasonableness standard to 
idiosyncratic facts.35 Additionally, Professor Bradley argued, this 
approach would allow police officers to rely on their common sense 
judgments instead of attempting to follow the current “set of 
fictitious rules and vague exceptions that the Supreme Court 
itself, not to mention the cop on the beat, cannot consistently apply 
or understand.”36 Alternatively, Professor Bradley suggested that 
the Court could actually enforce a bright-line rule that warrants 
are always required to justify Fourth Amendment searches and 
seizures in the absence of true exigent circumstances.37 Today, 
discourse on the appropriate balance between flexibility and 
clarity in Fourth Amendment doctrine continues unabated.38 

 
 31. Id. at 241. 
 32. Craig M. Bradley, Two Models of the Fourth Amendment, 83 MICH. L. REV. 1468, 
1472 (1985). 
 33. Id. at 1473–75. 
 34. Id. at 1471. 
 35. Id. at 1488. 
 36. Id. at 1489. Like Professor Alschuler, Professor Bradley noted failed attempts in 
tort law to articulate precise rules of conduct, which tended to break down in the face of 
slight variations on the facts of previous cases, leading to numerous, poorly defined 
exceptions and qualifications to supposed rules of general applicability. Id. at 1484–85. 
 37. See id. at 1471. 
 38. See, e.g., Crespo, supra note 4, at 1280–82. 
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In its Fourth Amendment jurisprudence as a whole, the 
Supreme Court has vacillated between a commitment to clear 
rules to provide police officers with definitive guidance on the 
legality of their conduct and rejection of such rules in favor of 
case-by-case, totality of the circumstances analysis. For example, 
in defending its rule that police may detain occupants of premises 
while executing warrants to search for contraband, the Court in 
Michigan v. Summers declared that “if police [were] to have 
workable rules,” then the Court must generally craft such 
directives “on a categorical basis—not in an ad hoc, case-by-case 
fashion.”39 Similarly, when the Court held in Riley v. California 
that police may not search the digital contents of a cell phone 
incident to a suspect’s arrest, it proclaimed its “general preference 
to provide clear guidance to law enforcement through categorical 
rules.”40 Riley’s categorical directive, in turn, represented a refusal 
to extend the Court’s previous categorical holding in United States 
v. Robinson that police may search an arrestee’s person incident 
to arrest regardless of whether either of the justifications for such 
searches (preventing the arrestee from accessing a weapon or 
destroying evidence) seemed necessary on the facts of the case at 
hand.41 And, as noted above, the Court cited the need for clear 
guidance for police officers again in articulating the categorical 
rule that police may search the passenger compartment of an 
automobile incident to the arrest of an occupant of the vehicle.42 
Likewise, in Oliver v. United States, the Court adopted a 
categorical rule that police may enter an open field without 
implicating the owner’s Fourth Amendment rights.43 The Oliver 
Court asserted the Court’s consistent aversion to ad hoc Fourth 
Amendment decision-making and stated that an ad hoc approach 
would make it difficult for an officer to “discern the scope of his 
authority” and would pose the “danger that constitutional rights 
will be arbitrarily and inequitably enforced.”44 Similarly, in 
qualifying what had been a clear rule that one has no reasonable 
expectation of privacy against government acquisition of 

 
 39. Michigan v. Summers, 452 U.S. 692, 704–05, 705 n.19 (1981) (quoting Dunaway 
v. New York, 442 U.S. 200, 219–20 (1979) (White, J., concurring)). 
 40. Riley v. California, 573 U.S. 373, 398, 401 (2014). 
 41. United States v. Robinson, 414 U.S. 218, 235 (1973). 
 42. New York v. Belton, 453 U.S. 454, 459–60 (1981), abrogated by Arizona v. Gant, 
556 U.S. 332 (2009). 
 43. Oliver v. United States, 466 U.S. 170, 181–84 (1984). 
 44. Id. at 181–82. 
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information shared with third parties,45 the Court in Carpenter v. 
United States articulated a per se rule that when the government 
accesses seven days or more of historical cell-site location 
information from a cellular service provider, it conducts a search 
implicating the rights of the customer whose records it acquired.46 

In other cases, however, the Court has suggested, to the 
contrary, that it almost never favors the use of bright-line rules in 
the Fourth Amendment context. In United States v. Drayton, for 
example, the Court rejected the Eleventh Circuit’s per se rule that 
evidence obtained from an ostensibly consensual search when law 
enforcement officers attempt to discover narcotics on a passenger 
bus must be suppressed unless officers first cautioned the subject 
of the search that he or she had the right to refuse to cooperate.47 
In so holding, the Court stated that “for the most part per se rules 
are inappropriate in the Fourth Amendment context.”48 Instead, 
according to the Court, Fourth Amendment inquiries require 
“consideration of ‘all the circumstances surrounding the 
encounter.’”49 

Despite the Court’s inconsistent commitments to rules and 
standards, respectively, in its Fourth Amendment jurisprudence 
as a whole, it has maintained, over the course of the last four 
decades, a remarkably consistent rhetorical commitment to 
open-ended, case-by-case, totality of the circumstances analysis to 
evaluate Fourth Amendment probabilities. In order to obtain a 
warrant, law enforcement officers must have probable cause.50 
Likewise, the Court has maintained that probable cause is 
generally required to render a search or seizure reasonable even 
when a warrant is not.51 The Court has stated that an officer has 
probable cause when she is aware of facts “‘sufficient . . . to 
warrant a [person] of reasonable caution in the belief that’ a[] 
[crime] has been or is being committed.”52 Yet the Court has 

 
 45. See, e.g., Smith v. Maryland, 442 U.S. 735, 743–44 (1979); United States v. Miller, 
425 U.S. 435, 442–44 (1976). 
 46. Carpenter v. United States, 138 S. Ct. 2206, 2217 & n.3 (2018). 
 47. United States v. Drayton, 536 U.S. 194, 202–03 (2002). 
 48. Id. at 201. 
 49. Id. (quoting Florida v. Bostick, 501 U.S. 429, 439 (1991)). 
 50. U.S. CONST. amend. IV. 
 51. See, e.g., Chambers v. Maroney, 399 U.S. 42, 51 (1970) (“In enforcing the Fourth 
Amendment’s prohibition against unreasonable searches and seizures, the Court has 
insisted upon probable cause as a minimum requirement for a reasonable search permitted 
by the Constitution.”). 
 52. Brinegar v. United States, 338 U.S. 160, 175–76 (1949) (quoting Carroll v. United 
States, 267 U.S. 132, 162 (1925)). 
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repeatedly declined to delineate a precise standard of proof 
necessary to establish probable cause. As the Court has stated, 
although probable cause, as the name suggests, requires 
assessment of probabilities, “[t]hese are not technical; they are the 
factual and practical considerations of everyday life on which 
reasonable and prudent [people], not legal technicians, act.”53 
Thus, the Court has declined to quantify the concept, stating that 
“[f]inely tuned standards such as proof beyond a reasonable doubt 
or by a preponderance of the evidence . . . have no place in the 
[probable cause] decision.”54 More broadly, the Court has 
repeatedly declared its rejection of “rigid rules, bright-line tests, 
and mechanistic inquiries in favor of a more flexible, 
all-things-considered approach” to probable cause.55 The Court’s 
most famous expression of its commitment to this ad hoc, 
case-by-case approach was in Illinois v. Gates, in which the Court 
rejected its prior determination that when police receive a tip from 
an informant, the tip would provide probable cause only when 
police could show both the informant’s veracity and that the 
informant had a reliable basis for knowing the information 
provided in the tip.56 Instead, the Court proclaimed its allegiance 
to a totality of the circumstances approach and declared that 
probable cause “turn[s] on the assessment of probabilities in 
particular factual contexts—not readily, or even usefully, reduced 
to a neat set of legal rules.”57 In the same vein, the Gates Court 
stated that “[t]here are so many variables in the probable-cause 
equation that one [case] will seldom be a useful ‘precedent’ for 
another.”58 

In 1968, in Terry v. Ohio, the Court for the first time held that 
some Fourth Amendment searches and seizures are justifiable 
based on a quantum of individualized suspicion less than probable 
cause.59 Terry came to stand for the proposition that when a police 

 
 53. Id. at 175; accord Florida v. Harris, 568 U.S. 237, 244 (2013); Illinois v. Gates, 
462 U.S. 213, 238, 241 (1983). 
 54. Harris, 568 U.S. at 243–44 (alteration in original) (quoting Gates, 462 U.S. at 
235); see also Maryland v. Pringle, 540 U.S. 366, 371 (2003) (quoting Gates, 462 U.S. at 
235). 
 55. Harris, 568 U.S. at 244; see also Pringle, 540 U.S. at 370–71, 372 n.2; Gates, 462 
U.S. at 230–32. 
 56. Gates, 462 U.S. at 228–29, 238 (overturning Aguilar v. Texas, 378 U.S. 108 (1964) 
and Spinelli v. United States, 393 U.S. 410 (1969)). 
 57. Gates, 462 U.S. at 232; District of Columbia v. Wesby, 138 S. Ct. 577, 586 (2018); 
Harris, 568 U.S. at 244; Pringle, 540 U.S. at 370–71; Ornelas v. United States, 517 U.S. 
690, 695–96 (1996). 
 58. Gates, 462 U.S. at 238 n.11; Ornelas, 517 U.S. at 698. 
 59. Terry v. Ohio, 392 U.S. 1, 20, 24 (1968). 
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officer has reasonable, articulable suspicion that a person is 
engaging in or about to engage in criminal activity, the officer may 
briefly detain the person to investigate the situation.60 
Furthermore, if the officer has reasonable suspicion that the 
suspect is armed and dangerous, she may conduct a limited frisk 
of the person’s outer clothing to determine whether the suspect is 
carrying a weapon.61 Although the Court has affirmed that 
reasonable suspicion means something “considerably less than 
proof of wrongdoing by a preponderance of the evidence, and 
obviously less than is necessary for probable cause,”62 it has also 
declined to quantify the concept with precision, noting that, like 
probable cause, reasonable suspicion is not a “finely-tuned” 
standard.63 Moreover, just as with its probable cause 
jurisprudence, the Court has asserted that reasonable suspicion 
determinations must be made using an ad hoc, case-by-case, 
totality of the circumstances approach.64 But, as I will argue in the 
next part of this Article, the Court has frequently offered more 
structure for the analysis of these Fourth Amendment probability 
thresholds than its rhetoric might suggest. 

III. CATEGORICAL DIRECTIVES AND FOURTH AMENDMENT 
PROBABILITY 

Despite the Court’s regular assertions that rule-like directives 
are ill-suited to the assessment of Fourth Amendment probability, 
its practices in recent decades have often diverged from its 
rhetoric. In fact, the Court has frequently recognized familiar 
factual patterns that have led it to formulate presumptive rules to 
determine whether the government has met a probability 
threshold necessary to justify a Fourth Amendment intrusion. 
Occasionally, the Court has also used per se rules in this context. 
In several cases, the Court has formulated categorical directives 
while simultaneously declaring its adherence to case-by-case, 
totality of the circumstances analysis. In some instances, the 
Court’s opinions have, on their face, comprehensively rejected 
categorical norms but have, nonetheless, paved the way for lower 

 
 60. See Adams v. Williams, 407 U.S. 143, 145–46 (1972). 
 61. See id. at 146. 
 62. Kansas v. Glover, 140 S. Ct. 1183, 1187 (2020); Prado Navarette v. California, 572 
U.S. 393, 397 (2014); United States v. Sokolow, 490 U.S. 1, 7 (1989). 
 63. Ornelas, 517 U.S. at 696. 
 64. See, e.g., Glover, 140 S. Ct. at 1190–91; Prado Navarette, 572 U.S. at 397; Ornelas, 
517 U.S. at 695–96; Sokolow, 490 U.S. at 7–8. 
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courts to apply what are, in effect, presumptive rules. The use of 
these rules and presumptions involves the same potential benefits 
and risks that employment of such directives carries in general. In 
this context, however, the advantages of rule-like directives may 
ameliorate the particular, frequently expressed concern that 
Fourth Amendment law as a whole has been incoherent and 
impossible for law enforcement officers and lower courts to apply 
with anything approaching consistency.65 Moreover, at least when 
the Court formulates such directives as presumptions rather than 
bright-line rules, the norm can provide greater clarity while 
remaining flexible enough to achieve the correct result in 
nonstandard cases. 

In this Part, I will summarize the cases in which the Supreme 
Court has used rules or presumptive rules to resolve recurring 
problems involving Fourth Amendment probability thresholds. I 
will also provide an assessment of the application by federal 
district courts of Florida v. Harris’s presumption that an alert by 
a trained narcotics dog creates probable cause to believe narcotics 
are present in the area to which the dog alerted.66 That assessment 
will show that, at least in some courts, Harris has operated as a 
true presumption, contrary to Professor Kit Kinports’s prediction 
that Harris effectively created a bright-line rule that an alert by a 
trained dog is sufficient for a finding of probable cause.67 

None of the discussion in this Part addresses the propriety in 
any particular case of the precise rule or presumption the Court 
adopted. In fact, the question of the suitability of a rule or 
presumptive rule requires two inquiries. First, one must 
determine whether the case at hand presents a pattern of facts 

 
 65. See, e.g., Bradley, supra note 32, at 1468 (“Thus it is apparent that not only do 
the police not understand [F]ourth [A]mendment law, but that even the courts, after 
briefing, argument, and calm reflection, cannot agree as to what police behavior is 
appropriate in a particular case.”); see also Morgan Cloud, Pragmatism, Positivism, and 
Principles in Fourth Amendment Theory, 41 UCLA L. REV. 199, 204 (1993) (“Critics of the 
Supreme Court’s [F]ourth [A]mendment jurisprudence regularly complain that the Court’s 
decisions are illogical, inconsistent, unprincipled, ad hoc, and theoretically incoherent.”); 
Matthew Tokson, The Emerging Principles of Fourth Amendment Privacy, 88 GEO. WASH. 
L. REV. 1, 1, 3, 12 (2020) (observing that scholars have “regularly complain[ed]” that the 
Court’s “reasonable expectation of privacy” test for determining whether government 
conduct constitutes a Fourth Amendment search “is incomprehensible and unworkable”). 
 66. Florida v. Harris, 568 U.S. 237, 246–47 (2013). 
 67. Kit Kinports, Probable Cause and Reasonable Suspicion: Totality Tests or Rigid 
Rules?, 163 U. PA. L. REV. ONLINE 75, 76 (2014). Professor Crespo has also referred to 
Harris as establishing a bright-line rule. Crespo, supra note 4, at 1305 n.109 (“[I]f the 
officers’ true incentive is to maximize their search authority, they may well prefer dogs that 
bark as frequently as possible—given that, post-Harris, such a bark constitutes probable 
cause per se.”). 
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suggestive of the existence or nonexistence of reasonable suspicion 
or probable cause and sufficiently likely to recur that some 
categorical directive would be useful. Second, if the facts do fit 
such a pattern, one must decide whether the presumption should 
be in favor of or against justification of a Fourth Amendment 
intrusion. This Part says nothing about the aptness of the Court’s 
particular choices with regard to the second inquiry. Rather, Part 
IV will explore the epistemological issues surrounding the choice 
of whether a particular rule or presumption should favor or 
disfavor police intervention. This Part will, however, argue that 
presumptive (rather than per se) norms for recurring fact patterns 
are likely to provide an optimal balance between the competing 
imperatives of providing clear guidance to police officers and lower 
courts, on the one hand, and retention of the flexibility necessary 
to ensure just outcomes in unusual cases, on the other. As this Part 
will demonstrate, moreover, in the rare cases in which the Court 
has formulated bright-line rules to evaluate probable cause or 
reasonable suspicion, its directives have been as likely to favor the 
citizen as to favor the government, contrary to Professor 
Kinports’s conclusion that the Court uses rule-like directives in 
this context only when doing so favors the government.68 

The Court has embraced presumptions regarding Fourth 
Amendment probabilities most explicitly in Florida v. Harris69 and 
in its recent decision in Kansas v. Glover.70 In Harris, the Court 
considered how judges should determine whether an alert by a 
narcotics-detection dog establishes probable cause for a search.71 
In rejecting what it characterized as the Florida Supreme Court’s 
“strict evidentiary checklist,” including a requirement that the 
government produce a dog’s field-performance records, the Court 
claimed adherence to a “more flexible, all-things-considered 
approach.”72 Yet the directive the Harris Court fashioned reflected 
the Court’s conclusion that similar cases arise frequently enough 
that a presumptive rule would provide lower courts and police 
officers with useful guidance: when a “dog has recently and 
successfully completed a training program that evaluated his 
proficiency in locating drugs,” whether the program involved 

 
 68. See Kinports, supra note 67, at 85 (“There is nothing inherently objectionable 
about bright lines, though the Court can be criticized for selectively endorsing only those 
rules that tend to favor the prosecution.”). 
 69. Harris, 568 U.S. at 246–47. 
 70. Kansas v. Glover, 140 S. Ct. 1183, 1186–91 (2020). 
 71. See Harris, 568 U.S. at 240. 
 72. Id. at 244–45. 
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formal certification or not, “a court can presume (subject to any 
conflicting evidence offered) that the dog’s alert provides probable 
cause to search.”73 

In concluding that defendants “must have an opportunity to 
challenge such evidence of a dog’s reliability,” including by 
contesting the adequacy of the training or certification program, 
by critiquing the dog’s performance in the program or its 
performance in the field, and by raising questions about the 
reliability of a particular alert,74 the Court maintained a plausible 
connection between its rhetorical rejection of “rigid rules, 
bright-line tests, and mechanistic inquiries”75 and its actual 
holding in Harris. The Court, that is, made clear that defendants 
must have the chance to rely on idiosyncratic facts to rebut the 
presumption that an alert by a trained narcotics dog establishes 
probable cause. But Harris represents a departure from the 
Court’s purported belief that probabilistic inquiries involve so 
many variables that one case will rarely be useful precedent for 
others.76 Rather, the Harris presumption assumes that most cases 
involving trained narcotics dogs are essentially alike, and it 
informs police officers in advance of the likely validity or invalidity 
of searches they wish to conduct in response to a dog’s alert. 
Harris’s presumption is thus a far more rule-like directive than 
the ostensibly structureless, case-by-case, totality of the 
circumstances framework the Court has suggested as the norm for 
addressing questions of probable cause or reasonable suspicion. As 
such, it entails the benefits associated with rule-like directives, 
including clarity, preservation of judicial resources, and formal 
equality among similar cases, while providing the standard-like 
flexibility to avoid outcomes inconsistent with the underlying 
societal value of prohibiting government intrusions on individual 
liberty, privacy, and security unless the government establishes a 
sufficient likelihood that the place searched or the persons or 
things seized are associated with criminal activity. 

This is not to suggest that the Harris Court drew the right 
conclusions about how its presumption should operate. As other 

 
 73. See id. at 246–48. 
 74. Id. at 247. 
 75. Id. at 244. 
 76. Illinois v. Gates, 462 U.S. 213, 238 n.11 (1983); Ornelas v. United States, 517 U.S. 
690, 698 (1996) (“It is true that because the mosaic which is analyzed for a 
reasonable-suspicion or probable-cause inquiry is multi-faceted, ‘one determination will 
seldom be a useful “precedent” for another.’” (quoting Gates, 462 U.S. at 238 n.11)). 
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authors have demonstrated,77 the Court was misguided in its 
claim that a dog’s performance in a training program is more 
probative of its reliability than field data.78 When the incidence of 
narcotics possession in a target population is low, the predictive 
value of a positive alert, even by a dog showing a high level of 
accuracy in controlled settings, will also be low. For example, an 
alert in the field by a dog that has no false negatives (failure to 
alert when drugs are present) and only 5% false positives (alerting 
when drugs are not present) would not suggest a significant 
likelihood of the presence of drugs if there were a low incidence of 
narcotics in the cars it targeted.79 If only one in 100 cars in the 
target population contained drugs, then one would expect that if 
the dog in question sniffed 100 cars, it would accurately alert to 
the one car that contained narcotics and would give false alerts to 
five cars (5% of 100). Thus, of the dog’s six positive alerts, only one 
alert would be accurate in this scenario, meaning that the 
predictive value of the positive alert in this low-incidence 
population would be less than 17%,80 far lower than that required 
to establish probable cause.81 The Court failed to recognize that 
field data can shed light on the likelihood of finding narcotics in a 

 
 77. See, e.g., Joseph L. Gastwirth, The Need to Carefully Interpret the Statistics 
Reporting the Accuracy of a Narcotics Detection Dog: Application to South Dakota v. 
Nguyen, State of Florida v. Harris and Similar Cases, 53 JURIMETRICS 415, 433–34 (2013); 
Erica Goldberg, Getting Beyond Intuition in the Probable Cause Inquiry, 17 LEWIS & CLARK 
L. REV. 789, 817–18 (2013). 
 78. Harris, 568 U.S. at 245–47. 
 79. Gastwirth, supra note 77, at 420; Goldberg, supra note 77, at 817–18. 
 80. See Gastwirth, supra note 77, at 420 (using a similar example); Goldberg, supra 
note 77, at 817–18 (same). Aside from these issues, data from controlled testing 
environments may be flawed because the “distractions or complications” of the field are 
absent in such settings or due to unintentional cuing when the handler knows the location 
of hidden drugs. See Kit Kinports, The Dog Days of Fourth Amendment Jurisprudence, 108 
NW. U. L. REV. COLLOQUY 64, 65–66 (2013). 
 81. As noted above, the Court has refused to associate probable cause with any formal 
standard of proof. Nonetheless, scholars, judges, and lawyers have often assumed that it 
signifies somewhere between a 40% and 50% probability. See, e.g., Christopher Slobogin, 
Risk Assessment and Risk Management in Juvenile Justice, CRIM. JUST., Winter 2013, at 
10, 17 (describing “a 40 to 50 percent probability” as “akin to the level of certainty” 
associated with probable cause). In an often-cited study of 166 federal judges asked to 
quantify probable cause, those surveyed gave an average response of 45.78%. C.M.A. 
McCauliff, Burdens of Proof: Degrees of Belief, Quanta of Evidence, or Constitutional 
Guarantees?, 35 VAND. L. REV. 1293, 1327 (1982); see also Crespo, supra note 4, at 1348 
(“[M]ost Fourth Amendment scholars read the Court to have held that probable cause 
means something less than fifty percent.”). In a recent survey of forty-six federal 
magistrates that updated the questions in McCauliff’s earlier study, magistrates, on 
average, said that probable cause represented a 52% probability. RIC SIMMONS, SMART 
SURVEILLANCE: HOW TO INTERPRET THE FOURTH AMENDMENT IN THE TWENTY-FIRST 
CENTURY 74–76 (2019). 
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real-world setting, an impossibility with reliance solely on training 
statistics. 

Nor, more fundamentally, does the foregoing analysis imply 
that the Court aptly endorsed a “common-sense standard” instead 
of quantitative analysis to support a presumptive rule related to 
dog alerts.82 Nonetheless, the Harris holding is part of a 
decades-long line of cases reflecting the Court’s implicit 
recognition that Fourth Amendment cases assessing reasonable 
suspicion and probable cause can serve as useful guides for courts 
and law enforcement officers more often than the Court has 
acknowledged. Moreover, notwithstanding the characterizations 
by Professors Kinports and Crespo of Harris as effectively 
establishing a per se rule,83 my reading of every federal district 
court decision available on Westlaw that assessed probable cause 
under Harris through May of 2020 demonstrates that, at least in 
some jurisdictions, Harris has operated as the kind of rebuttable 
presumption the Harris Court articulated and not as a rigid rule. 

Professor Kinports first proposed in 2013 that Harris’s 
ostensible totality of the circumstances test would, practically 
speaking, amount to a per se rule that an alert by a trained drug 
dog establishes probable cause.84 She argued that this would be so 
because, despite the Court’s statement that defendants must have 
an opportunity to challenge a dog’s reliability, information 
necessary to mount such challenges would generally be 
unavailable to defendants.85 Specifically, Professor Kinports said, 
“Details about training programs the dog and its handler 
completed are in the hands of the government, and a defendant 
who was not on the scene during the dog sniff cannot know 
whether the dog was cued by its handler or working under 
‘unfamiliar conditions.’”86 Additionally, Professor Kinports noted, 
some jurisdictions do not compile detailed field records, some 
courts have denied discovery of field records even when they do 
exist, and even if such records exist and the defendant obtains 
them, the Harris Court downplayed their significance.87 Without 
elaboration, Professor Crespo has also described Harris as 
establishing that a dog’s alert “constitutes probable cause per se.”88 

 
 82. Harris, 568 U.S. at 240, 243–44. 
 83. Kinports, supra note 67, at 76; Crespo, supra note 4, at 1305 & n.109. 
 84. Kinports, supra note 80, at 65–66. 
 85. Id.; Kinports, supra note 67, at 76. 
 86. Kinports, supra note 80, at 65 (quoting Harris, 568 U.S. at 247). 
 87. Id. at 65–66. 
 88. Crespo, supra note 4, at 1305 n.109. 
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Notwithstanding these claims, courts applying Harris have 
often treated the case as establishing exactly the sort of 
presumption the Harris Court articulated in its holding, including 
a meaningful opportunity for defendants to challenge the 
reliability of a dog’s alert. To assess the treatment of Harris by 
trial courts, I read each of the federal district court opinions 
available on Westlaw that cited the case through May of 2020 and 
that included the word “dog” in the text of the opinion or the 
headnotes. There were 278 such cases. I chose to focus only on 
criminal cases and on habeas corpus cases that assessed probable 
cause in the context of ineffective assistance of counsel claims.89 
Of the 278 cases, 141 met these parameters and included contested 
probable cause determinations under Harris.90 

 
 89. I excluded civil rights actions because of the significant role that juries play in 
making probable cause determinations in such cases, which distinguishes the 
decision-making process substantially from criminal cases and habeas corpus proceedings, 
in which judges alone evaluate probable cause. See, e.g., Cavanaugh v. Woods Cross City, 
718 F.3d 1244, 1253 (10th Cir. 2013) (“And ‘where there is a question of fact or “room for a 
difference of opinion” about the existence of probable cause, it is a proper question for a jury 
[in a civil rights suit], even though it is normally determined by a court during the warrant 
application process.’” (quoting Bruner v. Baker, 506 F.3d 1021, 1028 (10th Cir. 2007))); 
Keylon v. City of Albuquerque, 535 F.3d 1210, 1215 (10th Cir. 2008) (“We have held that, 
while probable cause is usually a question for the jury, a court should decide it when there 
is no genuine issue of material fact.”). But cf. Scott v. Harris, 550 U.S. 372, 381 n.8 (2007) 
(“At the summary judgment stage, however, once we have determined the relevant set of 
facts and drawn all inferences in favor of the nonmoving party to the extent supportable by 
the record, the reasonableness of Scott’s actions—or, in JUSTICE STEVENS’ parlance, 
‘[w]hether [respondent’s] actions have risen to a level warranting deadly force,’—is a pure 
question of law.” (alterations in original) (citations omitted)). Likewise, juries make factual 
determinations in federal civil asset forfeiture cases. See, e.g., Von Hofe v. United States, 
492 F.3d 175, 180–81 (2d Cir. 2007). The Court has generally prohibited habeas corpus 
petitioners from raising Fourth Amendment claims. See Stone v. Powell, 428 U.S. 465, 494–
95 (1976) (“In sum, we conclude that where the State has provided an opportunity for full 
and fair litigation of a Fourth Amendment claim, a state prisoner may not be granted 
federal habeas corpus relief on the ground that evidence obtained in an unconstitutional 
search or seizure was introduced at his trial. In this context the contribution of the 
exclusionary rule, if any, to the effectuation of the Fourth Amendment is minimal and the 
substantial societal costs of application of the rule persist with special force.” (footnotes 
omitted)). Nonetheless, habeas courts often assess Fourth Amendment claims in the 
context of ineffective assistance of counsel claims. See, e.g., United States v. Mathews, Nos. 
13-79, 16-3583, 2017 WL 971789, at *1, *3 (D. Minn. Mar. 9, 2017); Stafford v. United 
States, Nos. 10-CR-75, 14-CV-193, 2016 WL 2731679, at *3 (E.D.N.C. May 10, 2016); 
Richard v. United States, No. 09-CR-992, 2016 WL 6775699, at *4–12 (D.S.C. Jan. 27, 
2016); Waters v. United States, Nos. EP-12-CV-338, EP-10-CR-1245, 2013 WL 12199561, 
at *3–5 (W.D. Tex. Sept. 30, 2013). 
 90. In addition to excluding non-habeas civil cases, I excluded (1) cases that cited 
Harris and included the word “dog” but, in fact, involved no search predicated on a dog’s 
alert, see, e.g., United States v. Vaughn, 429 F. Supp. 3d 499, 507–10, 529 (E.D. Tenn. 2019); 
United States v. Castillo Palacio, 427 F. Supp. 3d 662, 666, 672–73 (D. Md. 2019); United 
States v. Edwards, No. 18-CR-162, 2019 WL 8012676, at *9, *13 (W.D. Wis. Nov. 20, 2019); 
United States v. Christensen, No. 17-CR-20037, 2019 WL 651499, at *1–4 (C.D. Ill. Feb. 15, 
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In twelve of those 141 cases, courts held that a dog’s claimed 
alert was insufficiently reliable to establish probable cause.91 At 
first blush, then, one might note that if federal trial courts 
applying Harris have concluded in more than 8.5% of contested 
cases that a dog’s sniff was not “up to snuff,”92 then Harris has not, 
in fact, led to a per se rule that a trained dog’s alert always gives 

 
2019) (addressing admissibility of expert testimony regarding dog’s alert to the prior 
presence of a corpse in defendant’s bathroom, which did not require a probable cause 
determination); United States v. Turnbow, No. 18-CR-00001, 2019 WL 654456, at *2–3 (D. 
Nev. Feb. 15, 2019) (dog failed to alert to the presence of drugs when walked around 
defendant’s car, and defendant challenged subsequent inventory search); (2) cases in which 
the only contested issue was whether police had unreasonably extended a defendant’s 
detention to obtain a drug-sniffing dog, as prohibited by Rodriguez v. United States, 575 
U.S. 348 (2015), see, e.g., United States v. Wilson, No. 18-CR-50092-2, 2019 WL 3322082, 
at *1–2 (W.D. Ark. July 24, 2019); United States v. Lopez, No. 18CR127, 2018 WL 6649757, 
at *3 (D. Neb. Dec. 19, 2018); (3) other cases in which the defendant’s arguments or the 
court’s conclusions were unrelated to the issue of whether a dog’s alert established probable 
cause, see, e.g., United States v. Traylor, No. 18-00233-01-CR, 2019 WL 1450559, at *6 & 
n.3 (W.D. Mo. Mar. 7, 2019) (concluding that dog’s alert established probable cause to 
search car but noting that defendant had not raised the issue in motion to suppress); United 
States v. Berg, No. 18-40004-01, 2018 WL 3647133, at *10–11 (D. Kan. Aug. 1, 2018) (same); 
United States v. Javalera-Hernandez, No. CR-18-00541-001, 2019 WL 92498, at *3 & n.6, 
*4–5 (D. Ariz. Jan. 3, 2019) (concluding that a dog sniff of a person at the border is a Fourth 
Amendment search but finding that such searches are routine border searches requiring 
no individualized suspicion); United States v. Artis, No. 17-CR-102, 2018 WL 3037420, at 
*5–6 (D. Me. June 19, 2018) (concluding that police had probable cause to arrest defendant 
before dog sniffed him and declining to decide whether a dog sniff of a person is a search), 
aff’d sub nom. United States v. Merritt, 945 F.3d 578 (1st Cir. 2019); (4) cases in which a 
dog’s alert contributed, along with other factors, to a court’s finding of probable cause, and 
the court failed to specify whether the dog’s alert alone would have been sufficient, see, e.g., 
United States v. Aruiza-Andrade, 379 F. Supp. 3d 1130, 1141–42 (D. Or. 2019); United 
States v. Stiff, No. 18 CR 160, 2018 WL 8368843, at *9–10 (E.D. Mo. Dec. 10, 2018), adopted, 
2019 WL 1236641 (E.D. Mo. Mar. 18, 2019); and (5) earlier opinions or magistrates’ 
recommendations from cases in which a later opinion also appeared in the data set, see, 
e.g., United States v. Henderson, No. 18CR312, 2019 WL 4920772 (D. Neb. June 19, 2019), 
adopted, 2019 WL 3887551 (D. Neb. Aug. 19, 2019); United States v. Ferguson, Crim. No. 
17-204, 2017 WL 8944020 (D. Minn. Nov. 29, 2017), adopted, 2018 WL 582475 (D. Minn. 
Jan. 29, 2018); United States v. Green, No. 14-CR-6038, 2017 WL 9730254 (W.D.N.Y. Nov. 
3, 2017), adopted, 2018 WL 1136928 (W.D.N.Y. Mar. 2, 2018). 
 91. United States v. Peterson, No. 18-CR-00090, 2019 WL 1793138, at *8 (E.D. Va. 
Apr. 24, 2019); United States v. Acosta, No. 18-CR-2050, 2019 WL 454247, at *13–16 (N.D. 
Iowa Feb. 5, 2019); United States v. Diaz, No. 16-CR-00055, 2018 WL 1697386, at *14–19 
(D.S.C. Apr. 6, 2018); United States v. Esteban, 283 F. Supp. 3d 1115, 1135–37 (D. Utah 
2017); United States v. Keeling, No. 16-CR-00127, 2017 WL 2486353, at *5–6 (W.D. Ky. 
June 8, 2017), aff’d, 783 F. App’x 517 (6th Cir. 2019); United States v. Heald, 165 F. Supp. 
3d 765, 780 (W.D. Ark. 2016); United States v. Summers, 153 F. Supp. 3d 1261, 1269–70 
(S.D. Cal. 2015); United States v. Retta, No. 15-CR-9, 2015 WL 6501088, at *5 (D. Nev. 
Sept. 3, 2015), adopted in part and rejected in part, 156 F. Supp. 3d 1192 (D. Nev. 2015); 
United States v. Garcia, No. ED CR 05-60, 2014 WL 12626350, at *12–13 (C.D. Cal. July 8, 
2014); United States v. González-Seda, 224 F. Supp. 3d 128, 134 (D.P.R. 2016); United 
States v. Stokes, No. 15-CR-00028, 2016 WL 4744166, at *2 n.1 (W.D. Ky. Sept. 12, 2016), 
aff’d, 742 F. App’x 947 (6th Cir. 2018); United States v. Wilson, 995 F. Supp. 2d 455, 475 
(W.D.N.C. 2014). 
 92. Florida v. Harris, 568 U.S. 237, 248 (2013). 
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officers probable cause to search. In nine of the twelve cases in 
which courts concluded that the government had not carried its 
burden of proving a dog’s reliability, courts relied at least in part 
on the inadequacy of the dog’s performance in a training or 
certification program, the government’s failure to provide 
satisfactory documentation of the quality of the dog’s performance 
in such a program, or the inadequacy of the program itself.93 

In United States v. Acosta, a magistrate concluded that the 
evidence the government presented regarding the dog’s 
certification was “less impressive than the evidence presented in 
Harris.”94 The magistrate found that the government had failed to 
demonstrate that one of two certifying organizations was “bona 
fide.”95 He then determined that a second certifying organization 
was bona fide, thus creating a presumption that the dog’s alert 
established probable cause.96 Nonetheless, the magistrate 
concluded that the presumption was undermined because of 
(1) the police department’s failure to adopt “any sort of policies by 
which it regulates its dog handling team or any rubric” to evaluate 
it; (2) the government’s failure to maintain “[r]ecords regarding 
how and upon what drugs [the dog] was imprinted” before the 
department obtained him; (3) the scant training records’ exclusion 
of any information about the dog’s false positives; (4) the records’ 
exclusion of any information at all about the dog’s training during 
several months in the year before the alert in question; and (5) the 
government’s failure to provide field records despite the 
government’s possession of such records.97 “Given the paucity of 
records,” the magistrate also expressed skepticism of the officer’s 
attempts to focus the dog’s attention, although he concluded that 
the officer did not cue the dog.98 Thus, the magistrate 
recommended that the court grant Acosta’s motion to suppress.99 

Likewise, in United States v. Diaz, the court ruled that 
evidence from a search predicated on a dog’s ostensible alert 

 
 93. Acosta, 2019 WL 454247, at *13–16; Diaz, 2018 WL 1697386, at *16–19; Esteban, 
283 F. Supp. 3d at 1135, 1137; Keeling, 2017 WL 2486353, at *6; Summers, 153 F. Supp. 3d 
at 1269–70; Retta, 2015 WL 6501088, at *5; Garcia, 2014 WL 12626350, at *12–13; 
González-Seda, 224 F. Supp. 3d at 134; Stokes, 2016 WL 4744166, at *2 n.1. 
 94. Acosta, 2019 WL 454247, at *12. 
 95. Id. 
 96. Id. at *13. 
 97. Id. at *13–15. 
 98. Id. at *15. 
 99. Id. at *16. 
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should be suppressed.100 The court first concluded that the 
government had failed to demonstrate that the dog’s change in 
behavior constituted an “alert.”101 Next, the court held that even if 
the dog had alerted, the government’s failure to offer any evidence 
of the dog’s failure rates during its certification and training 
sessions rendered the alert insufficiently reliable to constitute 
probable cause.102 This was so, the court asserted, whether or not 
the Alabama Canine Center, which had certified the dog, was a 
“bona fide” organization, a term that the Supreme Court had left 
undefined in Harris.103 

In United States v. Esteban, the court found fault with the 
quality of the certification program itself, given that the program 
eschewed double-blind, randomized testing.104 Instead, the court 
stated, the program “was aimed more towards expeditious 
training and certification of canines than to applying the most 
reliable, if tedious, scientific standards to training and testing.”105 
Although the court was sympathetic to the resource constraints 
the program faced, it asserted that “the innocent public should not 
lose constitutional protections by bearing the unreasonable 
consequences of budgetary limitations.”106 This, along with the fact 
that the dog had had numerous false positives in the field around 
the relevant time and the prosecution expert’s inability to explain 
clearly why he believed the dog’s behavior constituted an alert, led 
the court to decide that the dog’s behavior was insufficient to 
provide probable cause for a search.107 

In United States v. Keeling, the court also demonstrated that, 
at least in some courts, a bare assertion that a dog has been 
trained to detect enumerated narcotics is insufficient to prove that 
the dog’s alert gave rise to probable cause for a search.108 Although 
the court found credible the officer’s testimony that the dog had 

 
 100. United States v. Diaz, No. 16-CR-00055, 2018 WL 1697386, at *19 (D.S.C. Apr. 6, 
2018). 
 101. Id. at *14. 
 102. Id. at *16–19. 
 103. Id. at *18–19. 
 104. United States v. Esteban, 283 F. Supp. 3d 1115, 1135 (D. Utah 2017). 
 105. Id. 
 106. Id. 
 107. Id. at 1135–37. The court explained that the flaws in the certification program 
were insufficient on their own to determine that the government lacked probable cause, but 
it considered the challenge to the program “serious,” and the court stated that these 
problems were factors included in its unreliability analysis. Id. at 1135 n.25. 
 108. United States v. Keeling, No. 16-CR-00127, 2017 WL 2486353, at *6 (W.D. Ky. 
June 8, 2017), aff’d, 783 F. App’x 517 (6th Cir. 2019). 
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been “‘trained’ to detect the presence of methamphetamine, 
heroin, cocaine, and marijuana,” it noted that the United States 
had “failed to provide any details regarding [the dog’s] training, to 
demonstrate he had a low rate of false-positives, or even to show 
he was certified by an appropriate organization.”109 Thus, the court 
concluded that the government could not rely on the dog’s alert to 
prove that its search was based on probable cause.110 

Similarly, in United States v. Retta, a magistrate concluded 
that a dog’s alert was unreliable based on the inadequacy of the 
records the government provided.111 First, the government had 
provided a certification document stating “that the dog was not 
properly certified.”112 Although an officer testified that this 
resulted from a clerical error, the government offered no other 
evidence to show that that was the case.113 Additionally, although 
another organization had apparently certified the dog, the 
magistrate found that certification deficient because it failed to 
“indicate the number of vehicles searched, how many search-areas 
were tested, the number of diversions used, or the quantity of 
drugs involved in the test.”114 Finally, the magistrate found that 
the government had failed to provide sufficient evidence that the 
police department had “(1) ‘utilize[d] a helper to plant training 
aides’; (2) trained its handler on ‘cueing’ to prevent the handler 
from ‘subconsciously direct[ing] the dog to alert’; (3) trained the 
dog ‘done [sic] on a daily basis to ensure proficiency’; or 
(4) regularly used ‘proofing training.’”115 

In United States v. Garcia, the court found a drug dog’s alert 
unreliable in part because the dog had received middling scores 
during its training sessions.116 Additionally, the records did not 
show whether the dog had given false responses, and the dog’s 
handler confirmed that the dog had not been trained using 

 
 109. Id. 
 110. Id. Nonetheless, the Keeling court decided that other evidence gave officers 
probable cause to search the defendant’s truck. Id. at *7. 
 111. United States v. Retta, No. 15-CR-9, 2015 WL 6501088, at *5 (D. Nev. Sept. 3, 
2015), adopted in part and rejected in part, 156 F. Supp. 3d 1192 (D. Nev. 2015). 
 112. Id. 
 113. Id. 
 114. Id. at *5 n.1. 
 115. Id. (alterations in original). The magistrate ultimately recommended against 
suppression of the evidence because he believed that officers had probable cause 
independent of the dog’s alert. Id. at *7. However, the district court rejected this portion of 
the magistrate’s report and recommendation and suppressed the evidence. United States 
v. Retta, 156 F. Supp. 3d 1192, 1199–1202 (D. Nev. 2015). 
 116. United States v. Garcia, No. ED CR 05-60, 2014 WL 12626350, at *12–13 (C.D. 
Cal. July 8, 2014). 
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double-blind testing.117 Finally, the court found credible an 
expert’s testimony that video of the dog’s alert suggested the dog’s 
handler had cued the dog.118 

The court in United States v. Summers also found a dog’s alert 
unreliable based on the government’s inability to show the 
dependability of the dog’s training.119 The government based its 
search of the defendant’s trunk on an ostensible alert by a dog the 
government claimed had been trained to detect concealed 
humans.120 Yet the government was unable to explain how the 
training program could have taught the dog to distinguish 
between the scents of cars with people inside and cars with people 
concealed inside.121 Instead, the dog’s human partner testified to 
his own mystification that such training could be effective.122 
Additionally, video footage and testimony revealed that the dog’s 
demonstration of interest at the trunk of the car did not result in 
the dog giving a final indication that it had pinpointed the source 
of the odors it had been trained to detect.123 

In two other cases, United States v. González-Seda124 and 
United States v. Stokes,125 courts found dogs’ alerts deficient 
because the government had simply failed to provide any evidence 
whatsoever to support the dogs’ reliability. In González-Seda, the 
court noted the government’s failure to offer “‘a single reference to 
the profile and performance of the K-9’ during the suppression 
hearing,” and it concluded that the magistrate had incorrectly 
placed the burden on the defendant to prove that the dog was 
unreliable.126 Despite acknowledging that the defendant had won 
“a small battle” on the issue, the court held that law enforcement 

 
 117. Id. at *12. 
 118. Id. at *13. 
 119. United States v. Summers, 153 F. Supp. 3d 1261, 1269–70 (S.D. Cal. 2015). 
 120. Id. at 1268–69. 
 121. Id. at 1269. 
 122. The agent confessed that he didn’t 

really know how they do the training or how [Boeli] does it. It amazes me too, but 
it works. . . . I trained with my dog on these odors, but the actual training that 
goes into him knowing the difference is something that the . . . instructors do that 
and stuff. I don’t know how the dog would know the difference, but they just do. It 
is pretty amazing. 

Id. (alterations in original). 
 123. Id. 
 124. United States v. González-Seda, 224 F. Supp. 3d 128 (D.P.R. 2016). 
 125. United States v. Stokes, No. 15-CR-00028, 2016 WL 4744166 (W.D. Ky. Sept. 12, 
2016), aff’d, 742 F. App’x 947 (6th Cir. 2018). 
 126. González-Seda, 224 F. Supp. 3d at 134. 
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agents had probable cause independent of the dog’s alert.127 
Likewise, in Stokes, the court concluded that an informant’s tip, 
along with police corroboration of the tip, gave officers probable 
cause to search, despite the government’s failure to provide 
evidence to show that the dog’s alert was reliable.128 

The remaining three cases in which federal district courts 
found that a dog’s behavior did not give the government probable 
cause involved problems related solely to the circumstances 
surrounding the contested alert behavior in the case at hand. In 
United States v. Peterson,129 the court concluded that a dog’s three 
“weak responses,” including casting130 behavior by the driver’s side 
headlight of the defendant’s car, looking at the handler near the 
passenger door, and looking at the handler upon smelling the 
defendant’s hand, were insufficient to show probable cause, 
because the dog never sat, its trained final indication of the 
presence of narcotics.131 

In United States v. Heald,132 the court invoked a kaleidoscopic 
array of factors that led it to the ineluctable conclusion that a dog’s 
behavior did not provide the government with probable cause for 
a search: 

The mere fact that it was hot out is alone not enough [to 
render the dog’s ostensible alert unreliable]; that Bosco 
previously only worked in the cool of the night is alone not 
enough; that the heat admittedly affected Bosco’s 
performance is alone not enough; that Bosco was often not 
paying attention is alone not enough; that his supposed alert 
was not how he was trained to indicate is alone not enough; 
that Officer Hernandez was off his game and distracted is 

 
 127. Id. at 133–34. 
 128. Stokes, 2016 WL 4744166, at *2 & n.1. 
 129. United States v. Peterson, No. 18-CR-00090, 2019 WL 1793138 (E.D. Va. Apr. 24, 
2019). 
 130. Casting involves pacing back and forth in an attempt to pinpoint the strongest 
source of an odor. See id. at *3, *7. 
 131. Id. at *8. Courts are split on whether behavioral changes short of a dog’s trained, 
final indication that narcotics are present can be sufficient to demonstrate probable cause. 
Compare United States v. Rivas, 157 F.3d 364, 368 (5th Cir. 1998) (finding casting behavior 
in the absence of a final indication insufficient to establish reasonable suspicion), and 
United States v. Diaz, No. 16-CR-00055, 2018 WL 1697386, at *13–14 (D.S.C. Apr. 6, 2018) 
(finding that dog’s behavioral changes short of its trained, final indication “did not 
constitute an alert”), with United States v. Parada, 577 F.3d 1275, 1282 (10th Cir. 2009) 
(declining to require that a dog give a final indication to establish probable cause), and 
United States v. Thomas, 726 F.3d 1086, 1097–98 (9th Cir. 2013) (same). See generally 
United States v. Petrakis, No. 15-CR-17, 2016 WL 5341992, at *2 (M.D. Fla. Sept. 15, 2016) 
(“[T]his area of Fourth Amendment law might deserve further exploration.”). 
 132. United States v. Heald, 165 F. Supp. 3d 765 (W.D. Ark. 2016). 
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alone not enough; that he could not readily determine 
whether Bosco alerted is alone not enough; that he later 
changed his version of how Bosco alerted is alone not enough; 
that there was some possibility of unintentional cueing is 
alone not enough; and that the sniff lasted an abnormally 
long time is alone not enough. But, taking all of these facts 
together, and viewing them in the totality of the 
circumstances, a reasonable person would not think that 
Bosco’s actions created a reliable alert, such that a search 
would reveal contraband.133 
Finally, in United States v. Wilson, the court’s review of the 

evidence, including video of the dog’s encounter with the 
defendant’s vehicle, led it to conclude that there was “no credible 
evidence that any dog alert, or even a dog cast, occurred in this 
instance.”134 

The above cases show that at least some federal trial courts 
have taken seriously the government’s responsibility to 
demonstrate a dog’s reliability and have not interpreted Harris as 
establishing anything like a per se rule that an alert by a trained 
dog creates probable cause. These courts have required the 
government not only to show that the dog was trained but also to 
provide detailed evidence demonstrating that a dog’s training or 
certification program used scientifically valid techniques and that 
the dog performed adequately over time. Several of the above cases 
also reveal that courts have been able to assess the circumstances 
surrounding the alleged alert at issue through the use of an 
officer’s dashcam or bodycam footage of the contested events.135 In 
fact, it is often the case that district courts assessing probable 
cause under Harris can evaluate the reliability of a particular sniff 
using such footage.136 This should partially allay Professor 
Kinports’s concern that “a defendant who was not on the scene 

 
 133. Id. at 780. 
 134. United States v. Wilson, 995 F. Supp. 2d 455, 474–75 (W.D.N.C. 2014). 
 135. See United States v. Acosta, No. 18-CR-2050, 2019 WL 454247, at *1–2, *11 (N.D. 
Iowa Feb. 5, 2019); Diaz, 2018 WL 1697386, at *13; United States v. Esteban, 283 F. Supp. 
3d 1115, 1124–25 (D. Utah 2017); Heald, 165 F. Supp. 3d at 771–72; United States v. 
Summers, 153 F. Supp. 3d 1261, 1269 (S.D. Cal. 2015); United States v. Garcia, No. ED CR 
05-60, 2014 WL 12626350, at *13 (C.D. Cal. July 8, 2014); Wilson, 995 F. Supp. 2d at 474–
75. 
 136. See, e.g., United States v. Morales, No. 14-40136-01, 2015 WL 2165353, at *6–8 
(D. Kan. May 8, 2015); United States v. Johnson, No. 15-CR-40056, 2016 WL 2757386, at 
*8 (D.S.D. May 12, 2016); United States v. Trejo, 135 F. Supp. 3d 1023, 1030, 1034–36 
(D.S.D. 2015); United States v. Guyton, No. 11-271, 2013 WL 2394895, at *8 (E.D. La. Apr. 
16, 2013), aff’d sub nom. United States v. Berry, 664 F. App’x 413 (5th Cir. 2016). 
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during the dog sniff cannot know whether the dog was cued by its 
handler or working under ‘unfamiliar conditions.’”137 

Nonetheless, some courts have applied Harris in a manner 
that somewhat more closely approximates the bright-line rule 
Professor Kinports predicted it would be. In United States v. 
Diaz,138 for example, the Sixth Circuit concluded that the 
government can establish probable cause from a dog’s alert even 
without producing training records.139 Instead, under Diaz, an 
officer’s testimony about a dog’s training can suffice, even if the 
officer is incapable of recounting with precision the dog’s error 
rates.140 Similarly, even post-Harris, in United States v. 
Mercado-Gracia,141 the Federal District Court for the District of 
New Mexico, relying on Tenth Circuit precedent from the 1990s, 
denied the defendant’s request for discovery of detailed training 
records.142 The Mercado-Gracia court asserted that giving the 
defense access to such documents was unnecessary, given that the 
government had provided more basic documentation showing the 
dates on which the dog had been certified and the dog’s overall test 
scores on the dates of certification, and given that defense counsel 
would have the opportunity to cross-examine the dog’s handler.143 

Likewise, even after Harris’s insistence that defendants must 
have the opportunity to rebut the presumption that an alert by a 
trained dog establishes probable cause and its declaration that 
evidence of a dog’s field performance “may sometimes be 
relevant,”144 courts have sometimes refused requests for existing 

 
 137. Kinports, supra note 80, at 65 (quoting Florida v. Harris, 568 U.S. 237, 247 
(2013)). 
 138. United States v. Diaz, 25 F.3d 392 (6th Cir. 1994). 
 139. Id. at 395. 
 140. See id. (noting that the dog’s handler had acknowledged only that the dog had 
falsely alerted “on at least one occasion” and that officer “was unable to answer precisely 
how many searches Dingo had done and how many times drugs were or were not discovered 
when Dingo indicated”). 
 141. United States v. Mercado-Gracia, No. 16-1701, 2017 WL 4480114 (D.N.M. Oct. 5, 
2017). 
 142. Id. at *3 (citing United States v. Gonzalez-Acosta, 989 F.2d 384, 389 (10th Cir. 
1993)). The Mercado-Gracia court summarized the holding in Gonzalez-Acosta as 

affirming district court’s denial of defendant’s motion for pretrial production of 
drug detection dog’s training records, veterinary records, false-positive/false-negative 
alert records, and all records establishing dog’s ability to smell because defense 
counsel extensively cross-examined handler on dog’s reliability and documents 
were not relevant given dog was certified on day in question. 

Id. 
 143. Id. 
 144. Florida v. Harris, 568 U.S. 237, 247 (2013). 
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records of a dog’s field performance.145 In United States v. White, 
for example, the District Court for the District of Maine cited 
Harris’s rejection of a “mandatory checklist” for establishing 
probable cause and its deemphasis of the importance of field data 
as a basis for denying the defendant’s request for access to field 
performance records.146 Opinions like White misconstrue Harris; 
although the Harris court rejected the argument that introduction 
of comprehensive field records was necessary to establish probable 
cause in a case in which the dog’s handler had not created such 
records,147 the opinion said nothing about the government’s 
discovery obligations when the government, in fact, possesses field 
records. 

In courts willing to find probable cause in the absence of 
detailed data about a dog’s error rates in training148 or that are apt 
to deny defendants access to existing field data, application of 
Harris may more closely resemble a bright-line rule that an alert 
by a dog that has received “satisfactory” scores in a training 
program establishes probable cause, at least in the absence of 
idiosyncratic circumstances undermining the reliability of a 
particular alert. Despite this, as discussed above, numerous courts 
have required the government to provide detailed information 
about a dog’s performance in training, and that has been the case 
even in some courts that have denied defense requests for 
discovery of full training records.149 Moreover, notwithstanding 
cases like White, post-Harris courts have often determined that 
Harris and Rule 16 of the Federal Rules of Criminal Procedure 

 
 145. See, e.g., United States v. White, No. 13-CR-48, 2013 WL 5754948, at *1–3 (D. 
Me. Oct. 22, 2013). 
 146. Id. (citing Harris, 568 U.S. at 245); see also United States v. Salgado, No. CR 
12-30088-0L-02, 2013 WL 1348264, at *7–8 (D.S.D. Apr. 1, 2013) (relying on Harris in 
denying defendant’s request for discovery of dog’s “real world records”), aff’d, 761 F.3d 861 
(8th Cir. 2014). 
 147. Harris, 568 U.S. at 242, 245–47. 
 148. See, e.g., United States v. Ferguson, No. 17-204, 2018 WL 582475, at *2–3 (D. 
Minn. Jan. 29, 2018) (noting only that the dog was certified and its police handler’s opinion 
that “Whinny’s reliability is above average because she is generally able to find narcotics 
and generally does not falsely alert”). 
 149. See, e.g., United States v. Keeling, No. 16-CR-00127, 2017 WL 2486353, at *6 
(W.D. Ky. June 8, 2017) (acknowledging that under Sixth Circuit precedent, “the 
government need not necessarily introduce a dog’s training records into evidence to 
establish its reliability,” but concluding that when the Sixth Circuit had affirmed a trial 
court’s determination that a dog was reliable, the government had presented relatively 
detailed facts about the dog’s training, and concluding that the government had not shown 
the dog’s reliability, in part because the government had failed to show that the dog “had a 
low rate of false-positives”), aff’d, 783 F. App’x 517 (6th Cir. 2019). 
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require the government to provide the defense with existing field 
performance records.150 

As with Harris, the Court explicitly adopted a presumptive 
rule regarding individualized suspicion in its 2020 decision in 
Kansas v. Glover.151 In Glover, the Court held that knowledge that 
a vehicle on the road is registered to a person with a revoked 
driver’s license creates reasonable suspicion that the registered 
owner is currently driving the vehicle, absent additional 
information negating the inference.1

152 Like the Harris Court, the 
Glover majority also asserted that reasonable suspicion and 
probable cause are “‘abstract’ concept[s] that cannot be reduced to 
‘a neat set of legal rules,’ and we have repeatedly rejected courts’ 
efforts to impose a rigid structure on the concept of 
reasonableness.”153 Nonetheless, the Court’s categorical 
presumption provides substantial guidance to lower courts and to 
officers in the field, relieving them of the vagaries of purely 
amorphous, case-by-case analysis. Only when specific information 
(such as noticing that a young woman is driving the car, although 
the registered owner with a revoked license is an old man) negates 
the presumption of reasonable suspicion will officers lack 
authority to conduct an investigative stop.154 Thus, although the 
structure the Court imposed on this category of cases isn’t rigid, it 
is real. Like Harris, Glover also represents the Court’s 
acknowledgment that cases involving Fourth Amendment 
probabilities do sometimes share sufficiently common fact 
patterns to be useful precedent for future cases, notwithstanding 

 
 150. See, e.g., United States v. Foreste, 780 F.3d 518, 527–29 (2d Cir. 2015) (concluding 
that district court’s denial of request for discovery of field records was an abuse of 
discretion); United States v. Flores, No. 16-CR-0833, 2017 WL 2056018, at *7 (C.D. Cal. 
May 8, 2017) (“‘Harris did not hold that field performance records are irrelevant—only that 
they are not required’ to demonstrate probable cause. Critically, Harris affirmed the 
principle that a defendant must be afforded an opportunity to challenge a narcotics dog’s 
reliability. That principle ‘would be stripped of its value if the defendant were not entitled 
to discover the evidence on which he would base such a challenge.’” (citation omitted) 
(quoting Foreste, 780 F.3d at 528–29)). 
 151. Kansas v. Glover, 140 S. Ct. 1183, 1191 (2020). 
 152. Id. at 1188. 
 153. Id. at 1189–90 (quoting United States v. Arvizu, 534 U.S. 266, 274 (2002)) 
(rejecting argument by the dissent and respondent that commonsense judgments a law 
enforcement officer makes in assessing reasonable suspicion must be limited only to 
“common sense derived from his ‘experiences in law enforcement’” (quoting id. at 1196 
(Sotomayor, J., dissenting)). 
 154. See id. at 1191. 
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the Court’s rhetoric in cases like Gates.155 Also like Harris, 
however, Glover’s directive has the flexibility to avoid unjust 
results in cases in which the distinctive facts of the case make its 
presumption unreasonable. 

Like the cases I have described above, cases involving claims 
of exigent circumstances depend on evaluation of probability in 
that officers must have reasonable suspicion or probable cause to 
believe the exigency is present. When police rely on the threat of 
destruction of evidence as an exception to the warrant 
requirement, for example, they generally must “have probable 
cause to believe that failure to act would result in ‘imminent 
destruction of evidence.’”156 When police executing a warrant to 
search a home wish to forgo the knock-and-announce requirement, 
they must have reasonable suspicion to believe that adherence to 
the rule “would be dangerous or futile, or that it would inhibit the 
effective investigation of the crime by, for example, allowing the 
destruction of evidence.”157 In its jurisprudence on exigent 
circumstances, the Court has also fashioned or facilitated the 
development of presumptions that can guide courts and law 
enforcement officers in typical cases, while leaving room for 
deviation from the presumptive norm in unusual cases. 

In Schmerber v. California, the Court determined that 
extraction of a defendant’s blood to test its alcohol content was 
justifiable based on the reasonable belief that the body’s 
metabolization of the alcohol would destroy the evidence of driving 
under the influence before the officer could obtain a warrant.158 
Although the Schmerber Court emphasized the particular facts of 
the case, including the officer’s need to take time to investigate the 
scene of the accident and to bring the defendant to a hospital, to 

 
 155. See id. at 1193 (Kagan, J., concurring) (recognizing the similarities between the 
Harris presumption and the presumptive rule in Glover). Justice Kagan’s concurrence, 
joined by Justice Ginsburg, suggested the possibility that the Glover presumption might be 
somewhat limited. Justice Kagan noted, for example, that unlike revocation of a driver’s 
license, which, in Kansas, almost always results from serious or repeated disregard for 
traffic laws, many states suspend people’s driver’s licenses for reasons closely associated 
with poverty and having nothing to do with the likelihood that the driver will disregard the 
rules of the road; thus suspension, as opposed to revocation, would not lead to a reasonable 
inference that the owner of the vehicle is likely driving it in violation of the law. See id. at 
1192–93. But see id. at 1188 (majority opinion) (citing a study concluding that “75% of 
drivers with suspended or revoked licenses continue to drive” (emphasis added)). 
 156. Missouri v. McNeely, 569 U.S. 141, 176–77 (2013) (Thomas, J., dissenting) 
(quoting Kentucky v. King, 563 U.S. 452, 460 (2011)). 
 157. Richards v. Wisconsin, 520 U.S. 385, 394 (1997). 
 158. Schmerber v. California, 384 U.S. 757, 770–71 (1966). 
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justify its holding,159 in the years after the decision, some lower 
courts interpreted Schmerber as establishing a per se rule that 
police may always rely on the exigency of imminent destruction of 
evidence to avoid seeking a warrant to extract blood from people 
arrested for driving while intoxicated.160 In Missouri v. McNeely, a 
majority of the Court rejected that per se approach,161 though 
Chief Justice Roberts, joined by Justices Breyer and Alito, 
concurring in part and dissenting in part, would have substituted 
another bright-line rule that warrantless blood draws are 
constitutionally acceptable anytime it would be infeasible to 
obtain a warrant before drawing the arrestee’s blood.162 Chief 
Justice Roberts thus rejected Gates’s assertion that, in Fourth 
Amendment cases involving probabilistic inquiries, one case would 
seldom be useful precedent for another. Instead, he opined that 
“the pertinent facts in drunk driving cases are often the same, and 
the police should know how to act in recurring factual 
situations.”163 Going even further, Justice Thomas would have 
adopted a per se rule that exigent circumstances always justify 
warrantless blood draws from people arrested for driving under 
the influence, given the certainty that any alcohol in the arrestee’s 
bloodstream would be in the process of being destroyed at the time 
of the arrest, regardless of whether some evidence might remain 
by the time police could obtain a warrant.164 Justice Thomas, like 
Chief Justice Roberts, supported his position by invoking the 
administrative difficulty associated with attempting to use an 
open-ended, totality of the circumstances test.165 On the other 
hand, Justice Sotomayor, writing for a plurality, concluded that a 
case-by-case, totality of the circumstances analysis was 
constitutionally compelled.166 Although Justice Sotomayor 
observed that “the desire for a bright-line rule is understandable,” 
she concluded that “the Fourth Amendment will not tolerate 
adoption of an overly broad categorical approach that would dilute 

 
 159. Id. 
 160. McNeely, 569 U.S. at 147 & n.2 (“We granted certiorari to resolve a split of 
authority on the question whether the natural dissipation of alcohol in the bloodstream 
establishes a per se exigency that suffices on its own to justify an exception to the warrant 
requirement for nonconsensual blood testing in drunk-driving investigations.”). 
 161. Id. at 165. 
 162. Id. at 173 (Roberts, C.J., concurring in part and dissenting in part). 
 163. Id. at 175. 
 164. Id. at 179–80 (Thomas, J., dissenting). 
 165. Id. at 180–82. 
 166. Id. at 158 (plurality opinion). 
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the warrant requirement in a context where significant privacy 
interests are at stake.”167 

Yet, six years after McNeely, the Court would, for a subset of 
drunk driving cases, steer a middle course between the per se rules 
Justice Thomas and Chief Justice Roberts advocated and the 
plurality’s totality of the circumstances test.168 In Mitchell v. 
Wisconsin, the Court held that when police have probable cause to 
believe a motorist has been driving under the influence and the 
driver is unconscious, “the exigent-circumstances rule almost 
always permits a blood test without a warrant.”169 The Court 
declared that, like the need to investigate the scene of the accident 
in Schmerber, a driver’s unconsciousness, “itself a medical 
emergency,” would “only add to the delay caused by a warrant 
application.”170 The Court noted that the unconscious suspect’s 
need for “immediate medical treatment could delay (or otherwise 
distort the results of) a blood draw conducted later, upon receipt 
of a warrant.”171 Additionally, the Court observed that cases 
involving unconscious drivers are, like Schmerber itself, also quite 
likely to involve accidents.172 Nonetheless, although the Court 
edged toward a per se rule with its statement that such cases 
would “almost always” involve an exigency justifying a departure 
from the warrant requirement, it left open the possibility that 
unusual cases might exist in which “police could not have 
reasonably judged that a warrant application would interfere with 
other pressing needs or duties.”173 Whether Mitchell will amount, 
de facto, to a per se rule remains to be seen, but the Court’s 
allowance that its presumption of exigency might be rebutted 
provides, at least in form, precisely the kind of clarity and 
suppleness that its other probabilistic presumptions offer. 

On occasion, the Court has eschewed both bright-line rules 
and presumptive norms while paving the way for lower courts to 
adopt the sorts of presumptions the Court has explicitly endorsed 
elsewhere. In Richards v. Wisconsin, the Court rejected the 
Wisconsin Supreme Court’s per se rule that officers executing a 
warrant in a felony drug investigation may forgo the “knock and 
announce” requirement the Court had adopted as part and parcel 

 
 167. Id. 
 168. See Mitchell v. Wisconsin, 139 S. Ct. 2525 (2019). 
 169. Id. at 2531 (emphasis added). 
 170. Id. at 2537. 
 171. Id. at 2537–38. 
 172. Id. at 2538. 
 173. Id. at 2539. 
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of the Fourth Amendment two years earlier.174 The Wisconsin 
Supreme Court had justified its bright-line directive by asserting 
that all felony drug cases involve a high risk of injury to officers 
executing a warrant and the potential for destruction of evidence 
if officers announce their presence before entering.175 Writing for 
a unanimous Court, Justice Stevens stated that police may 
conduct no-knock entries only when they have “reasonable 
suspicion that knocking and announcing their presence, under the 
particular circumstances, would be dangerous or futile, or that it 
would inhibit the effective investigation of the crime by, for 
example, allowing the destruction of evidence.”176 

In explaining its rejection of a blanket exception, the Richards 
Court asserted that no-knock entry would be unwarranted when 
the only people on the premises were individuals unconnected with 
drug activity or when the police were aware that “the drugs being 
searched for were of a type or in a location that made them 
impossible to destroy quickly.”177 Likewise, the Court expressed 
concern that it would be difficult to confine Wisconsin’s per se 
approach only to drug cases.178 “Armed bank robbers,” the Court 
noted, “are, by definition, likely to have weapons, and the fruits of 
their crime may be destroyed without too much difficulty.”179 Yet, 
if the Court allowed per se exceptions for every category of crime 
that carried a risk of violence or destruction of evidence, such 
exceptions would swallow the knock-and-announce rule.180 

Despite the Court’s ostensible rejection of categorical norms 
in this context, however, its own assessment of the circumstances 
that could suggest a lack of exigency in drug cases offers potential 
guidance to lower courts on the development of presumptive rules 
about when police may forgo knocking and announcing their 
presence when executing a warrant in a narcotics case. For 
example, lower courts might create a de facto presumption that 
police may enter without knocking and announcing when they 
have reasonable suspicion to believe that narcotics are present in 
small, easily disposable quantities, that a suspect is at home at the 
time of the execution of the warrant, and that the drugs are stored 

 
 174. Richards v. Wisconsin, 520 U.S. 385, 387–88 (1997) (citing Wilson v. Arkansas, 
514 U.S. 927 (1995)). 
 175. State v. Richards, 549 N.W.2d 218, 219 (Wis. 1996), aff’d, 520 U.S. 385 (1997). 
 176. Richards, 520 U.S. at 394 (emphasis added). 
 177. Id. at 393. 
 178. Id. at 393–94. 
 179. Id. at 394. 
 180. Id. 
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near a sink or toilet.181 Likewise, despite the Richards Court’s 
disapproval of a per se exception to the knock-and-announce 
requirement even in cases of armed bank robbery, courts might 
reasonably develop a presumption that police may execute a 
warrant without knocking and announcing in cases involving 
recent, violent felonies, when police have reason to believe the 
suspect is present and armed at the time of execution.182 Such 
presumptions offer substantial guidance to police officers while 
leaving room for exceptions in unusual circumstances. For 
example, if police can see that all occupants of a home are 
congregated in the foyer, they should reasonably conclude that 
destruction of evidence would be unlikely to follow from knocking 
and announcing, even if small quantities of drugs are present near 
a sink or toilet somewhere else in the residence. Likewise, officers 
might reasonably determine that destruction of evidence is 
unlikely to result from knocking and announcing their presence 
when they have reason to believe that occupants of the home are 
sleeping at the time they execute a warrant.183 Even in the case of 
a violent criminal in possession of weapons, moreover, police might 
have information suggesting the suspect is incapacitated or 
willing to surrender peacefully, which could negate any 

 
 181. See, e.g., Lobatos v. State, 875 P.2d 716, 722 (Wyo. 1994) (“Here, the small 
quantity indicated that the property might be easily disposed of or destroyed and the 
number of people inside made it more likely the property could be easily destroyed should 
the police first knock and announce.”), abrogated on other grounds by Rodriguez v. State, 
435 P.3d 399, 406–08 (Wyo. 2019); Bishop v. Arcuri, 674 F.3d 456, 461–64, 462 n.1, 468–69 
(5th Cir. 2012) (stating that presence of narcotics in small quantities is insufficient alone 
to warrant failure to knock and announce, and noting that detective had failed to establish 
likelihood that suspect was at home or that “any specific feature of the house increased the 
general likelihood of evidence destruction”); State v. Bilancio, 724 A.2d 278, 283 (N.J. 
Super. Ct. App. Div. 1999) (“[T]he warrant affidavit did not set forth any information 
concerning the size or layout of defendant’s property, whether persons other than defendant 
resided there, or whether the police reasonably expected defendant or other persons 
involved in drug distribution to be present when the search was conducted. Consequently, 
the affidavit did not contain sufficient information to justify a finding of reasonable 
suspicion that evidence would be destroyed if the police knocked and announced their 
presence before executing the warrant.”); cf. State v. Henderson, 629 N.W.2d 613, 617 (Wis. 
2001) (relying in part on likely location of drugs “across from the bathroom” to justify 
no-knock entry). At least one lower court has retained, after Richards, a per se rule that 
“exigent circumstances exist in cases where an easily disposable illegal narcotic is being 
packaged in small quantities and is housed in a residential dwelling with traditional 
plumbing.” State v. Rodriguez, 945 A.2d 676, 681 (N.H. 2008) (quoting State v. Matos, 605 
A.2d 223 (N.H. 1992)). 
 182. See, e.g., State v. Carroll, 859 A.2d 1138, 1151–52 (Md. 2004) (finding no-knock 
entry reasonable in light of defendant’s recent conviction of a crime of violence and his 
possession of five handguns on the premises). 
 183. See, e.g., State v. Shively, 999 P.2d 259, 263 (Kan. 2000) (concluding that state 
lacked exigent circumstances in part because defendant was “expected to be found asleep” 
at the time of warrant execution). 



59 HOUS. L. REV. 313 (2021) 

346 HOUSTON LAW REVIEW [59:2 

presumption of exigency. Overall, though, such presumptions 
should be permissible under Richards. They effectively eschew the 
rigidity the Court has warned against in its probable cause and 
reasonable suspicion jurisprudence, but they also recognize that 
recurring fact patterns mean that one case can often serve as 
useful precedent for another. A more explicit recognition of these 
incipient and generally latent presumptions would illuminate the 
actual practice of many courts and would enhance the ability of 
law enforcement officers to predict the lawfulness of their conduct. 

As others have described,184 lower courts have also developed 
a presumption of reliability for eyewitness citizen informants who 
identify themselves to law enforcement personnel.185 Thus, when 
a civilian unconnected to the criminal world claims to be the victim 
of, or a witness to, a crime and gives the name or description of the 
perpetrator, that alone can establish probable cause for a search 
or arrest, even in the absence of any particular information about 
the witness’s veracity.186 Nonetheless, when special circumstances 
give police reason to doubt the reliability of a civilian witness or 
victim, they should not treat the person’s account alone as 
sufficient to create probable cause.187 In fact, the Supreme Court 
itself fostered the development of this presumption about civilian 
witnesses. In Jaben v. United States, the Court asserted that, 
“unlike narcotics informants, for example, whose credibility may 
often be suspect,” a civilian informant unconnected to the criminal 
underworld is “much less likely to produce false or untrustworthy 
information.”188 Since Jaben, the Court has seemed to assume the 
truthfulness of identified civilian victims or witnesses to crime.189 
These cases, then, represent another departure from Gates’s 
assertion that questions of probable cause depend on such 
distinctive, complex, and idiosyncratic facts that categorical 
directives will rarely be useful. In this instance, at least, many 

 
 184. See, e.g., 2 WAYNE R. LAFAVE ET AL., CRIMINAL PROCEDURE § 3.3(d) (4th ed. 2020); 
Alschuler, supra note 25, at 236–41; Crespo, supra note 4, at 1328–29. 
 185. E.g., United States v. O’Dell, 766 F.3d 870, 874 (8th Cir. 2014); United States v. 
Elmore, 482 F.3d 172, 180 (2d Cir. 2007); People v. Glaubman, 485 P.2d 711, 714–17 (Colo. 
1971); Castella v. State, 959 So. 2d 1285, 1290 (Fla. Dist. Ct. App. 2007). 
 186. E.g., Allison v. State, 214 N.W.2d 437, 442–43 (Wis. 1974); LAFAVE, supra note 
184. 
 187. E.g., Elmore, 482 F.3d at 180 (“The veracity of identified private citizen 
informants (as opposed to paid or professional criminal informants) is generally presumed 
in the absence of special circumstances suggesting that they should not be trusted.”). 
 188. Jaben v. United States, 381 U.S. 214, 224 (1965). 
 189. See, e.g., Chambers v. Maroney, 399 U.S. 42, 46–47 (1970) (finding probable cause 
to arrest based on description of car and perpetrators by witnesses and victim of crime); 
LAFAVE, supra note 184. 
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courts have been willing to acknowledge explicitly the 
presumptive rule on which they have relied, and some have even 
formally labeled it the “citizen-informant doctrine.”190 

On rare occasions, the Supreme Court has adopted per se 
rules to assess Fourth Amendment probabilities. Most 
prominently, in Illinois v. Wardlow the Court adopted a rule that 
unprovoked flight from police in a high-crime neighborhood is 
sufficient to establish reasonable suspicion for a Terry stop.191 
Oddly, both Justice Stevens’s partial concurrence in Wardlow and 
subsequent Court opinions have characterized Wardlow as 
rejecting bright-line rules in favor of fact-intensive, case-by-case 
decision-making.192 Perhaps even more oddly, a close reading of 
Justice Stevens’s Wardlow opinion reveals that, despite his 
rhetorical rejection of a per se approach to dealing with headlong 
flight from the police, he himself unwittingly endorsed a per se 
rule of his own. Justice Stevens purported to reject a bright-line 
approach to the issue because the inferences one might reasonably 
draw from flight depend on a number of variables, including “the 
time of day, the number of people in the area, the character of the 
neighborhood, whether the officer was in uniform, the way the 
runner was dressed, the direction and speed of the flight, and 
whether the person’s behavior was otherwise unusual.”193 Thus, 
Justice Stevens concluded, “[t]his number of variables is surely 
sufficient to preclude either a bright-line rule that always justifies, 
or that never justifies, an investigative stop based on the sole fact 
that flight began after a police officer appeared nearby.”194 Yet, 
Justice Stevens’s logic demonstrates that he, in fact, endorsed a 
per se rule that the sole fact of flight is never enough to constitute 
reasonable suspicion, for it is only through examination of the 
kinds of additional factors Justice Stevens enumerated that one 
might distinguish cases in which Justice Stevens would conclude 

 
 190. See, e.g., Crespo, supra note 4, at 1329 (citing Glaubman, 485 P.2d at 714–17). 
 191. Illinois v. Wardlow, 528 U.S. 119, 124–25 (2000). 
 192. Id. at 126–27 (Stevens, J., concurring in part and dissenting in part) (praising the 
Wardlow majority for “adhering to the view that ‘[t]he concept of reasonable suspicion . . . is 
not readily, or even usefully, reduced to a neat set of legal rules,’ but must be determined 
by looking to ‘the totality of the circumstances—the whole picture’” (alterations in original) 
(quoting United States v. Sokolow, 490 U.S. 1, 7–8 (1989))); Missouri v. McNeely, 569 U.S. 
141, 158 (2013) (citing Wardlow for the proposition that “[n]umerous police actions are 
judged based on fact-intensive, totality-of-the-circumstances analyses rather than 
according to categorical rules”). 
 193. Wardlow, 528 U.S. at 129–30 (Stevens, J., concurring in part and dissenting in 
part). 
 194. Id. at 130. 
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that flight establishes reasonable suspicion from cases in which he 
would conclude that it does not. In any case, notwithstanding the 
Court’s protestations, Wardlow has been widely acknowledged as 
establishing exactly the sort of per se rule the Court has ostensibly 
eschewed in assessing Fourth Amendment probabilities: 
unprovoked flight from the police in a high-crime area always 
establishes reasonable suspicion.195 

Nonetheless, the Wardlow Court’s articulation of its new 
directive would tend to preclude its application in some of the 
circumstances in which Justice Stevens was most concerned its 
utility would be undermined. Specifically, Justice Stevens aptly 
observed that a person’s “flight” in a high-crime area might 
coincide with the arrival of police officers but be causally unrelated 
to their presence.196 For example, Justice Stevens stated, a person 
might break into a run “to seek shelter from an impending storm, 
to arrive at a bus stop before the bus leaves, to get home in time 
for dinner, to resume jogging after a pause for rest, to avoid contact 
with a bore or a bully, or simply to answer the call of nature.”197 
The Wardlow majority, however, articulated a rule that would 
preclude its application in such circumstances. Specifically, the 
Court emphasized the importance of Wardlow’s unprovoked flight 
“upon noticing the police,” which it characterized as “the 
consummate act of evasion.”198 Thus, the best interpretation of 
Wardlow is that its holding applies only in circumstances in which 
police reasonably conclude that their presence caused the suspect’s 
flight.199 

This is certainly not to suggest that the Wardlow Court 
adopted the best rule or that a per se rule was appropriate at all 

 
 195. See, e.g., Russell L. Jones, Terry v. Ohio: Its Failure, Immoral Progeny, and Racial 
Profiling, 54 IDAHO L. REV. 511, 529 (2018); Kinports, supra note 67, at 75; The Supreme 
Court, 1999 Term—Leading Cases, 114 HARV. L. REV. 179, 215 (2000) (“The absence of all 
but these two factors in the Court’s analysis suggests that the Court endorsed a per se rule 
that supports a finding of reasonable suspicion whenever someone flees from a police officer 
in a high-crime area.”). 
 196. Wardlow, 528 U.S. at 128–29 (Stevens, J., concurring in part and dissenting in 
part). 
 197. Id. 
 198. Id. at 124 (majority opinion). 
 199. In 1998, Professor David Harris catalogued and critiqued a host of bright-line 
rules that lower courts had adopted in implementing Terry’s reasonable suspicion standard, 
including the rule the Wardlow Court would ultimately endorse. See David A. Harris, 
Particularized Suspicion, Categorical Judgments: Supreme Court Rhetoric Versus Lower 
Court Reality Under Terry v. Ohio, 72 ST. JOHN’S L. REV. 975 (1998). 
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under the circumstances.200 As I have argued throughout this 
Article, presumptive, rather than per se, norms for recurring fact 
patterns are likely to provide the optimal foundation for 
assessment of Fourth Amendment probabilities. Nonetheless, the 
Court has, contrary to Professor Kinports’s suggestion,201 
formulated pro-defendant bright-line rules to evaluate probable 
cause and reasonable suspicion as often as it has developed rigid 
rules that favor the prosecution in this context. Wardlow itself 
discussed one such rule. The Wardlow majority was careful to note 
that its holding was consistent with the Court’s earlier decision in 
Florida v. Royer, which held that “when a[] [police] officer, without 
reasonable suspicion or probable cause, approaches an individual, 
the individual has the right to” disregard the officer “and go about 
his [or her] business.”202 The individual’s refusal to cooperate alone 
cannot supply the officer with reasonable suspicion necessary to 
justify a seizure.203 

Likewise, in Brown v. Texas, the Court adopted a rule that an 
individual’s presence in a high-crime area is insufficient, without 
more, to create reasonable suspicion for a Terry stop.204 And in 
Florida v. J.L., the Court endorsed something close to a bright-line 
rule that an anonymous accusation of criminal conduct, in which 
the tipster fails to identify his or her basis for knowledge of 
criminal activity and merely describes the appearance and 
location of the accused, is insufficient to establish reasonable 
suspicion.205 Civil libertarians might justifiably regard these rules 

 
 200. In Part IV infra, I will discuss the epistemological bases for assessing the 
implications of flight in a high-crime area. 
 201. Kinports, supra note 67, at 76, 85. 
 202. Wardlow, 528 U.S. at 125 (citing Florida v. Royer, 460 U.S. 491, 498 (1983)). 
 203. Id. As the Wardlow Court stated, 

unprovoked flight is simply not a mere refusal to cooperate. Flight, by its very 
nature, is not “going about one’s business”; in fact, it is just the opposite. Allowing 
officers confronted with such flight to stop the fugitive and investigate further is 
quite consistent with the individual’s right to go about his business or to stay put 
and remain silent in the face of police questioning. 

Id. 
 204. See Brown v. Texas, 443 U.S. 47, 52 (1979) (“The fact that appellant was in a 
neighborhood frequented by drug users, standing alone, is not a basis for concluding that 
appellant himself was engaged in criminal conduct.”). 
 205. Florida v. J.L., 529 U.S. 266, 270–72 (2000). The J.L. Court left open the 
possibility that there might be cases, such as an allegation that a person was carrying a 
bomb, “under which the danger alleged in an anonymous tip might be so great as to justify 
a search even without a showing of reliability.” Id. at 273–74. In a concurrence, Justice 
Kennedy also speculated that a tip similar to that in J.L. might be found reliable enough 
to create reasonable suspicion if, for example, an anonymous caller with a distinctive voice 
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as inadequate, but they are, nevertheless, indispensable 
characteristics distinguishing a free society from a police state.206 

In this Part, I have argued that recurring fact patterns have 
provided the basis for the use of categorical norms to govern future 
probable cause and reasonable suspicion cases more often than the 
Court has acknowledged. I have also argued that presumptive, 
rather than per se, rules offer the optimal balance between the 
competing imperatives of providing clear guidance to lower courts 
and law enforcement officers and retaining the flexibility to ensure 
that categorical directives don’t undermine the underlying societal 
values they are meant to advance. In Part IV, I will examine the 
epistemological bases for formulating such directives, with a 
particular focus on the paradigm Professor Andrew Manuel 
Crespo recently espoused. 

IV. FORMULATING AND ASSESSING CATEGORICAL NORMS: A 
CRITIQUE OF PROFESSOR CRESPO’S EPISTEMOLOGICAL 

TAXONOMY 

The model I propose overlaps to an extent with the pluralistic 
probable cause framework that Professor Crespo developed in a 
recent article.207 Professor Crespo responds to the Supreme 
Court’s frequent insistence that probable cause is to be assessed 
with a unitary, commonsense, totality of the circumstances 
analysis by suggesting a taxonomy for structuring probable cause 

 
had correctly predicted criminal activity on previous occasions. Id. at 275 (Kennedy, J., 
concurring). In 2014, in Prado Navarette v. California, 572 U.S. 393, 395–97, 399 (2014), 
the Court found reasonable suspicion for a Terry stop in a case in which an anonymous 
caller claimed she had just been run off the road by the suspect, gave a description of the 
suspect’s truck, her location, and the direction in which the truck was headed, and police 
found a truck meeting that description eighteen minutes later and nineteen miles from the 
caller’s location. The Court distinguished J.L. on a number of grounds: the Prado Navarette 
caller had claimed to be an eyewitness to the suspect’s conduct; her claims were analogous 
to present-sense impressions or excited utterances, which bear indicia of reliability; and, 
since the stop conducted in J.L., the Federal Communications Commission had mandated 
that telephone carriers relay caller numbers and locations to 911 dispatchers, enabling 
callers to be held accountable for false reports. Id. at 399–401. Professor Kinports concludes 
that Prado Navarette established 

a rule that reasonable suspicion of drunk driving arises from any anonymous tip 
that (1) describes a car and its location, (2) claims to have observed (3) a single 
incident of behavior like weaving between lanes, and (4) proves to be accurate with 
respect to the car and its location. 

Kinports, supra note 67, at 85. 
 206. Cf. Johnson v. United States, 333 U.S. 10, 17 (1948) (stating that failure to adhere 
to Fourth Amendment strictures “would obliterate one of the most fundamental distinctions 
between our form of government, where officers are under the law, and the police-state 
where they are the law”). 
 207. Crespo, supra note 4, at 1364–69. 
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determinations dependent on three axes: the type of evidence 
available; the credibility of the proponent of the claim; and the 
certainty threshold necessary to establish probable cause.208 With 
regard to the first axis, Professor Crespo delineates four kinds of 
evidentiary claims. First, “primary and ultimate facts” involve 
direct evidence that a person committed a crime or that evidence 
of criminal activity will be found in a particular place.209 For 
example, a claim by a witness that she saw X rob Y at gunpoint 
would be an assertion of primary and ultimate facts. This kind of 
evidentiary claim requires no inference and essentially eliminates 
axis-one analysis.210 Second, the government sometimes offers a 
“thin script,” an assertion “that a single fact (or a very small set of 
interrelated facts) is sufficient in and of itself to establish the 
likelihood that the target of a search or seizure is involved in 
illegal activity.”211 Professor Crespo asserts that thin scripts are 
“inherently quantitative” claims, as opposed to his final major 
category of evidentiary claim, the “narrative mosaic.”212 A 
narrative mosaic, unlike a thin script, involves an idiosyncratic set 
of facts that one can assess only holistically, applying the sort of 
qualitative, commonsense, totality of the circumstances analysis 
the Court often insists applies to all probable cause inquiries.213 
Finally, Professor Crespo describes mixed evidentiary claims, 
involving some thin-script elements and some narrative-mosaic 
elements.214 For this last class of claims, Professor Crespo states 
that courts should apply quantitative analysis to the thin-script 
component of the claim and should assess the narrative-mosaic 
aspect of the claim qualitatively.215 

With regard to axis two, the credibility of the proponent of the 
claim, Professor Crespo proposes a system of presumptions 
regarding the evidentiary weight to be afforded to various 
categories of proponents, dependent on the incentives and 
opportunities for such proponents to misrepresent the facts.216 For 
axis three, Professor Crespo suggests that the certainty threshold 
for probable cause should presumptively be a preponderance of the 

 
 208. Id. at 1286. 
 209. Id. at 1289–90. 
 210. Id. 
 211. Id. at 1291. 
 212. Id. at 1291, 1310. 
 213. See id. at 1309–10. 
 214. Id. at 1318–19. 
 215. Id. 
 216. Id. at 1321–40. 
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evidence standard but that the threshold should rise or fall 
depending on the balance of governmental interests and “the 
individual’s interest in her liberty, privacy, autonomy, dignity, 
reputation, and personal safety.”217 

Professor Crespo’s elegant scheme synthesizes a large body of 
previous scholarship, elucidates latent currents of thought in the 
Supreme Court’s probable cause jurisprudence, and provides a 
generally coherent framework for principled probable cause 
decision-making in the future. In two significant respects, 
however, his model mischaracterizes an important category of 
evidentiary claims. First, as noted, Professor Crespo argues that 
an inherent quality of thin scripts is that such claims are 
quantitative, as opposed to the qualitative analysis inherent to 
narrative mosaics. This claim is too sweeping. Second, because 
Professor Crespo defines thin scripts as involving only claims that 
one or a very few facts in and of themselves establish probable 
cause, he elides the important category of presumptive rules the 
Court has developed in this context. 

Although it is true that the kinds of evidentiary claims 
Professor Crespo dubs “thin scripts” are sometimes amenable to 
quantitative assessment, claims that satisfy Professor Crespo’s 
basic definition of a thin script sometimes require the sort of 
commonsense appraisal that Professor Crespo associates with 
narrative mosaics. In such cases, the crucial distinction between 
the thin script and the narrative mosaic is not the distinction 
between quantitative and qualitative analysis but the distinction 
between the propriety of categorical norms in the case of thin 
scripts and the necessity of open-ended, case-by-case 
decision-making when dealing with a narrative mosaic. Because 
thin scripts involve claims that one fact alone (or a very few facts 
together) can establish probable cause, such cases are likely to 
recur with sufficient frequency that the Court can craft directives 
applicable to all similar cases; indeed, it is the recurring nature of 
the thin script that often (but not always) makes conceptually 
possible the data collection necessary to quantitative evaluation of 
such claims.218 On the other hand, because narrative mosaics 

 
 217. Id. at 1341. 
 218. See id. at 1301 (“Bearing these precautions in mind, an inescapable fact remains: 
the rise of programmatic and data-driven policing all but ensures that searches and 
seizures will increasingly fall into statistically recognizable and analyzable patterns. 
Indeed, it is precisely the patterned nature of these interactions that makes them feel like 
‘scripts’ in the first place. The fact that police departments, lawyers, and courts are already 
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involve more complex and idiosyncratic facts, one can evaluate 
such claims only on the individual facts of the case at hand.219 

An examination of the various kinds of thin scripts Professor 
Crespo describes will illuminate the limited potential for 
quantitative assessment of such claims. First, Professor Crespo 
observes that the “logical circumstances” of a case may “create a 
probabilistic likelihood that a given target is implicated in illegal 
behavior.”220 For example, if a police officer chases a fleeing 
criminal to a duplex but loses sight of the criminal after the 
criminal enters a vestibule common to both units, the chance that 
the criminal is in either one of the units is one in two.221 Second, 
the government might rely on a mechanical device or process to 
suggest that a person or place is connected to illegal behavior.222 
Professor Crespo offers examples including fingerprint- or 
DNA-matching processes and narcotics-detection dogs.223 Finally, 
thin scripts might involve profiles, which are claims that a 
characteristic common to multiple people or places is sufficiently 
correlated with criminal activity to justify a Fourth Amendment 
intrusion.224 

Professor Crespo’s illustrations of what he says are common 
profiles demonstrate both the promise and limits of quantitative 
analysis in evaluating these thin scripts. By way of example, he 
mentions claims that 

“people carrying significant amounts of illegal drugs” tend 
“to be carrying guns” or tend to have additional evidence of 
drug dealing in their houses; that people who engage in child 
molestation tend to possess child pornography on their 
computers; that people who flee from the police in so-called 
high-crime areas tend to possess contraband; or that Latinos 
driving certain vehicles near the border tend to be engaged 
in illegal smuggling.225 

Each of the above examples involves an assertion that people who 
match a profile are likely to possess a particular class of 

 
mining caches of such data indicates that the quantity and quality of such scripts will likely 
improve over time.” (footnotes omitted)). 
 219. See id. at 1309–10. 
 220. Id. at 1291 (emphasis omitted). 
 221. See id. at 1291–92 (using similar examples). 
 222. Id. at 1292. 
 223. Id. 
 224. Id. 
 225. Id. at 1292–93 (footnotes omitted) (quoting Florida v. J.L., 529 U.S. 266, 273 
(2000)). 
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incriminating evidence. Thus, collection of data to test the theory 
is conceptually possible in each case; if police regularly search the 
persons, houses, papers, and effects of those who match the above 
profiles, they can record the results of those searches. In each case, 
there will be a concrete, incontrovertible, measurable result. 
Either police will find the evidence they claim is associated with 
the relevant profile or they won’t. Over time, in theory, police could 
acquire relatively precise information about the likelihood that 
those who match a profile will also possess relevant evidence.226 

Yet the examples Professor Crespo omits from his list of 
profiles and the careful manner in which he frames the profiles he 
does present reveal the limitations of the use of quantitative 
analysis to evaluate such claims. For example, Professor Crespo 
cites Illinois v. Wardlow in averring that a governmental claim 
susceptible to statistical evaluation is the assertion “that people 
who flee from the police in so-called high-crime areas tend to 
possess contraband.”227 Later, Professor Crespo argues that this 
sort of claim involves true individualized suspicion despite the use 
of a profile—“even though the government’s sole justification for 
the stop is that the group of people who run from the police under 
such circumstances contains a specific subset of individuals who 
are carrying illegal contraband.”228 Given Professor Crespo’s 
argument that thin scripts are necessarily quantitative, this 
characterization has the benefit of creating the appearance of a 
common category of police–citizen interactions amenable to 
relatively precise statistical analysis; a police department could 
simply track the frequency with which police discover contraband 
after apprehending a fleeing citizen in a high-crime area. This 
suggestion, however, belies the difficulty of producing reliable 
statistical analysis of the validity of Terry stops conducted 
pursuant to Wardlow’s conclusion that unprovoked flight in a 
high-crime area creates reasonable suspicion of criminal activity. 

First, in some cases, a Terry stop to investigate the possibility 
of criminal activity is permissible even though no search at all 

 
 226. The same is true in the case of mechanical processes (such as drug-sniffing dogs) 
that indicate the existence of physical evidence. Any time the government searches for 
contraband or evidence of crime, it is at least theoretically possible to assess the accuracy 
of the criteria used to justify the search; information about whether a search in fact turned 
up relevant evidence can be added to a database that could, over time, provide a gauge of 
the reliability of the search criteria. 
 227. Crespo, supra note 4, at 1292–93 (citing Illinois v. Wardlow, 528 U.S. 119, 124 
(2000)). 
 228. Id. at 1295. 
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would be justified.229 As the Court has stated, a brief seizure 
pursuant to Terry is allowed when police have reasonable 
suspicion that a person is engaging in or about to engage in 
criminal activity.230 A so-called Terry frisk, however, is 
constitutionally valid only if police also have reasonable suspicion 
that the subject of the stop is armed and dangerous.231 Indeed, 
although the Wardlow Court concluded that Wardlow’s flight in a 
high-crime area gave Officer Nolan reasonable suspicion to believe 
Wardlow was engaged in criminal activity, justifying a Terry 
stop,232 the Court did not rule on the legitimacy of Nolan’s frisk of 
Wardlow’s bag.233 

Even when such a frisk is allowed, moreover, the only 
legitimate purpose of the limited search is to identify and remove 
weapons, not to discover contraband or evidence of crime.234 Police 
may remove contraband from a suspect’s clothing only if its 
character as contraband is “immediately apparent” to an officer 
conducting a weapons frisk.235 Any manipulation of an object 
inside the suspect’s clothing unnecessary to the identification of 
potential weapons is unreasonable for Fourth Amendment 

 
 229. As the Court has stated, “‘where a police officer observes unusual conduct which 
leads him reasonably to conclude in light of his experience that criminal activity may be 
afoot . . . ,’ the officer may briefly stop the suspicious person and make ‘reasonable inquiries’ 
aimed at confirming or dispelling his suspicions.” Minnesota v. Dickerson, 508 U.S. 366, 
372–73 (1993) (alteration in original) (quoting Terry v. Ohio, 392 U.S. 1, 30 (1968)). Only if 
the officer also has reasonable suspicion that the suspect is armed and dangerous may the 
officer conduct a frisk “to determine whether the person is in fact carrying a weapon.” See 
id. at 373 (quoting Terry, 392 U.S. at 24). 
 230. See Terry, 392 U.S. at 33 (Harlan, J., concurring); Dickerson, 508 U.S. at 372–73. 
 231. See Dickerson, 508 U.S. at 373. 
 232. Illinois v. Wardlow, 528 U.S. 119, 123–25 (2000). 
 233. Id. at 122, 124 n.2 (“We granted certiorari solely on the question whether the 
initial stop was supported by reasonable suspicion. Therefore, we express no opinion as to 
the lawfulness of the frisk independently of the stop.”). 
 234. Terry, 392 U.S. at 25–26 (stating that a Terry frisk “must be limited to that which 
is necessary for the discovery of weapons which might be used to harm the officer or others 
nearby”). In fact, the legitimacy of a Terry frisk is independent of whether any weapons the 
officer might find are themselves contraband. As the Adams Court has stated, 

[t]he purpose of this limited search is not to discover evidence of crime, but to 
allow the officer to pursue his investigation without fear of violence, and thus the 
frisk for weapons might be equally necessary and reasonable, whether or not 
carrying a concealed weapon violated any applicable state law. 

Adams v. Williams, 407 U.S. 143, 146 (1972). 
 235. Dickerson, 508 U.S. at 375–76 (“If a police officer lawfully pats down a suspect’s 
outer clothing and feels an object whose contour or mass makes its identity immediately 
apparent, there has been no invasion of the suspect’s privacy beyond that already 
authorized by the officer’s search for weapons; if the object is contraband, its warrantless 
seizure would be justified by the same practical considerations that inhere in the plain-view 
context.”). 
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purposes.236 Thus, in Minnesota v. Dickerson, the Court concluded 
that an officer’s discovery of a lump of crack cocaine in a suspect’s 
pocket violated the suspect’s Fourth Amendment rights, for “the 
officer’s continued exploration of respondent’s pocket after having 
concluded that it contained no weapon was unrelated to ‘[t]he sole 
justification of the search [under Terry:] . . . the protection of the 
police officer and others nearby.’”237 Only when, in the course of a 
Terry stop, police develop probable cause for an arrest would 
officers have the authority to conduct a full search incident to 
arrest that would be likely to uncover contraband such as 
narcotics.238 Thus, even if the government theorizes that those who 
run away from police officers in high-crime areas are likely to 
possess contraband, it will have limited opportunities to test that 
theory under current doctrine. 

More fundamentally, the Wardlow Court’s decision was not 
about the likelihood that those who flee from police officers in 
high-crime areas will possess contraband but about whether they 
are likely to be engaged in any criminal activity at all.239 The 
failure to find contraband tells police officers nothing about 
whether a fleeing suspect might have been acting as a lookout for 
a drug-trafficking operation240 or whether the suspect might have 
been on the verge of committing a robbery (the suspected crime in 
Terry itself),241 an assault, a criminal trespass, or any other 
nonpossessory offense. Thus, there is no ready test, capable of 
simple confirmation or disconfirmation, to assess the merits of the 
profile the Wardlow Court actually endorsed. 

Likewise, Terry is about not only crime detection but also 
crime prevention.242 We should thus expect that in a significant 

 
 236. Id. at 378. 
 237. Id. (alterations in original) (quoting Terry, 392 U.S. at 29). 
 238. See Terry, 392 U.S. at 25–26 (discussing the differences between a Terry frisk and 
a full search incident to arrest). 
 239. Illinois v. Wardlow, 528 U.S. 119, 125 (2000). 
 240. Id. at 121 (stating that officers were traveling in a caravan “because they expected 
to find a crowd of people in the area, including lookouts and customers”). 
 241. Id. at 125. 
 242. As the Terry Court asserted, the government interest in conducting a Terry stop 
includes “that of effective crime prevention and detection; it is this interest which underlies 
the recognition that a police officer may in appropriate circumstances and in an appropriate 
manner approach a person for purposes of investigating possibly criminal behavior even 
though there is no probable cause to make an arrest.” Terry, 392 U.S. at 22. Likewise, as 
Justice White argued in his Terry concurrence, even when a Terry stop or frisk provides an 
officer with no additional evidence of criminal activity, the intrusion “may nevertheless 
serve preventive ends because of its unmistakable message that suspicion has been 
aroused.” Id. at 34–35 (White, J., concurring). 
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number of cases in which police conduct a Terry stop in which a 
detainee was in fact on the verge of committing some crime, the 
stop will effectively deter the commission of the crime, even if it 
never produces any additional evidence of the suspect’s culpability 
that could be logged in some police ledger. The success of a Terry 
stop, that is, doesn’t depend on whether the stop results in an 
arrest, let alone the discovery of physical evidence of crime.243 

Even when a Terry stop conducted pursuant to Wardlow does 
evolve into an arrest supported by probable cause, that fact alone 
is far less indicative of the reliability of the profile than is the case 
when police use a mechanical process or a profile merely to justify 
a search for contraband. In the latter cases, law enforcement can 
apply a conceptually straightforward test of the hypothesis that a 
mechanical process or a profile suggests the presence of 
contraband in a particular place; either police will discover 
contraband during the search, or they won’t, and they can record 

 
 243. In Floyd v. City of New York, 959 F. Supp. 2d 540, 575 (S.D.N.Y. 2013), Judge 
Scheindlin rejected the argument that arrest rates following Terry stops are a poor indicator 
of the success of the stops. Judge Scheindlin wrote: 

Finally, I note that the City’s attempt to account for the low rate of arrests and 
summonses following stops was not persuasive. The City states that “[v]arious 
witnesses testified, including former Chief of Department Joseph Esposito, that 
many stops interrupt a crime from occurring, for example an individual casing a 
location or stalking an individual late at night.” No evidence was offered at trial, 
however, of a single stop that was: (1) based on reasonable suspicion, and 
(2) prevented the commission of a crime, but (3) did not result in probable cause 
for an arrest. While I have no doubt that such a stop has taken place at some time, 
it is highly implausible that successful “preventive” stops take place frequently 
enough to affect the conclusion that in at least 88% of the NYPD’s 4.4 million stops 
between January 2004 and June 2012, the suspicion giving rise to the stop turned 
out to be misplaced. 

Id. (alteration in original) (footnote omitted). The problem, however, with Judge 
Scheindlin’s analysis is that she imposes a burden on police that they cannot logically meet. 
Judge Scheindlin would apparently credit a preventive Terry stop not resulting in arrest as 
successful only when police can show that the stop did, in fact, prevent the commission of a 
crime. Yet, if police had strong evidence that such a seizure had prevented a crime from 
occurring, they would also usually have probable cause to arrest the detainee, at least for 
an inchoate offense such as attempt or conspiracy. Thus, preventive Terry stops not leading 
to arrest are precisely the cases in which, even when successful, police will be unable to 
produce clear evidence of their success. The fact that police cannot be sure of the success of 
a preventive Terry stop, however, should not lead to the conclusion that the stop was, in 
fact, unsuccessful. But cf. Tracy L. Meares & Bernard E. Harcourt, Foreword: Transparent 
Adjudication and Social Science Research in Constitutional Criminal Procedure, 90 J. 
CRIM. L. & CRIMINOLOGY 733, 790, 792 (2000) (relying on dramatically lower arrest rates 
resulting from Terry stops based on flight from police in high-crime areas than from all 
Terry stops based on flight from police as “suggestive that in high-crime urban communities 
where the population is disproportionately minority, flight from an identifiable police 
officer is a very poor indicator that crime is afoot”). 
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the results to test the reliability of the hypothesis over time.244 On 
the other hand, even when, during a Terry stop, police develop 
probable cause for an arrest, the additional evidence on which law 
enforcement rely to assert the existence of probable cause may be 
relatively inconclusive. For example, when police question a 
suspect during a Terry stop, the detainee’s nervous, implausible, 
or evasive responses, or even the detainee’s silence, are factors 
that can elevate reasonable suspicion to probable cause.245 Under 
such circumstances, it is farfetched to claim the mere fact of arrest 
(or a magistrate’s later validation of the arrest) as proof of the 
reliability of the profile that led to the Terry stop.246 

Ultimately, therefore, flight in a high-crime area is, to use 
Professor Crespo’s language, a “thin script” in that it involves an 
“evidentiary claim in which the government asserts that a single 
fact (or a very small set of interrelated facts) is sufficient in and of 
itself to establish the likelihood that the target of a search or 
seizure is involved in illegal activity.”247 Yet, contrary to Professor 
Crespo’s claims,248 one cannot easily assess the scenario 
quantitatively. The Wardlow Court, that is, was correct in its 
statement that, in the context in which the case arose, it could not 
“reasonably demand scientific certainty from judges or law 
enforcement officers where none exists.”249 Nonetheless, one might 
reasonably conclude, as did the Supreme Court, that 
“commonsense judgments and inferences about human behavior” 
justify Wardlow’s rule that unprovoked flight from the police in a 
high-crime area creates reasonable suspicion.250 Alternatively, one 

 
 244. Cf. Max Minzner, Putting Probability Back into Probable Cause, 87 TEX. L. REV. 
913, 913, 920–21 (2009) (arguing for the use of statistical data to evaluate claims by police 
officers “that they have probable cause to believe a certain location contains evidence of a 
crime”). 
 245. See, e.g., 2 WAYNE R. LAFAVE, SEARCH & SEIZURE: A TREATISE ON THE FOURTH 
AMENDMENT § 3.6(f) (6th ed. 2020). 
 246. Cf. W. David Ball, The Plausible and the Possible: A Bayesian Approach to the 
Analysis of Reasonable Suspicion, 55 AM. CRIM. L. REV. 511, 527 (2018) (noting the difficulty 
of determining what constitutes a “hit” when officers conduct a Terry stop and suggesting 
that statistical analysis may be more practicable in dog sniff cases where the results are 
binary). 
 247. Crespo, supra note 4, at 1291. 
 248. See id. at 1293. 
 249. Illinois v. Wardlow, 528 U.S. 119, 124–25 (2000). 
 250. Id. at 125. Justice Stevens characterized the Wardlow majority as endorsing the 
view that reasonable suspicion should not be “‘reduced to a neat set of legal rules,’ but must 
be determined by looking to ‘the totality of the circumstances—the whole picture.’” Id. at 
126–27 (Stevens, J., concurring in part and dissenting in part) (quoting United States v. 
Sokolow, 490 U.S. 1, 7–8 (1989)). Nonetheless, courts and scholars have generally 
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might just as reasonably (or, perhaps even more reasonably) credit 
Justice Stevens’s contrary intuitions about the significance of 
flight from police in high-crime areas.251 Either way, however, 
intuition must play a significant role in one’s assessment.252 

Similar reasoning would apply to the use of a profile to justify 
any other Fourth Amendment intrusion that one wouldn’t 
necessarily expect to produce clear inculpatory evidence, even 
when the profile accurately predicts criminal behavior or the 
existence of some exigency. A stark example of this involves the 
incipient presumptions I described in Part III regarding 
determinations of exigent circumstances necessary to excuse 
police from the knock-and-announce requirement when executing 
a warrant.253 If police rely on a presumption that they may forgo 
knocking and announcing their presence in cases in which they 
have reason to believe that a suspect is present at the time of 
execution of a warrant and possesses small amounts of easily 
disposable narcotics, they will often lack definitive confirmation 
that their choice to enter without knocking and announcing was 
necessary to prevent the destruction of evidence. Instead, except 
in cases in which police catch a suspect red-handed, in the act of 

 
understood Wardlow as creating a per se rule that unprovoked flight from the police in a 
high-crime area creates reasonable suspicion. See, e.g., In re D.M., 781 A.2d 1161, 1164 (Pa. 
2001) (“Following [Wardlow], it is evident that unprovoked flight in a high crime area is 
sufficient to create a reasonable suspicion to justify a Terry stop under the Fourth 
Amendment.”); Kinports, supra note 67, at 75–76. 
 251. Wardlow, 528 U.S. at 132–33, 139 (Stevens, J., concurring in part and dissenting 
in part) (noting the belief “[a]mong some citizens, particularly minorities and those residing 
in high crime areas . . . that contact with the police can itself be dangerous,” asserting that 
“[f]or such a person, unprovoked flight is neither ‘aberrant’ nor ‘abnormal,’” and concluding 
that “because many factors providing innocent motivations for unprovoked flight are 
concentrated in high crime areas, the character of the neighborhood arguably makes an 
inference of guilt less appropriate, rather than more so”). 
 252. This is not to suggest that empirical analysis should play no role whatsoever in 
assessing Terry stops under Wardlow. The determination by Tracy Meares and Bernard 
Harcourt that Terry stops based on flight in high-crime areas are less likely to lead to 
arrests than all Terry stops based on flight may have significant explanatory power, even 
if it cannot preclude the need for intuition-based judgments. See Meares & Harcourt, supra 
note 243. Alternatively, Professor Meares and Professor Harcourt’s data may reflect the 
tendency of officers to invoke high-crime areas in post-hoc attempts to justify their weakest 
stops as constitutionally legitimate. See Ben Grunwald & Jeffrey Fagan, The End of 
Intuition-Based High-Crime Areas, 107 CALIF. L. REV. 345, 396 (2019). Additionally, courts 
might benefit dramatically from the use of quantitative data, rather than officer intuition, 
to determine what constitutes a high-crime area in the first place. See id. at 349, 396 
(evaluating data from over two million Terry stops in New York City and concluding that 
officers had “call[ed] nearly every block in the city high crime,” that “[t]he racial composition 
of the area and the identity of the officer are stronger predictors of whether an officer deems 
an area high crime than the crime rate,” and that “officers may even be using high-crime 
area as cover to bolster the appearance of constitutional validity in their weakest stops”). 
 253. See supra notes 174–83 and accompanying text. 
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attempting to dispose of the evidence, they can only speculate 
based on counterfactual conjecture about whether knocking and 
announcing would have led to a different outcome. Likewise, even 
if a court refused to allow such a presumption, officers who 
knocked and announced their presence in such cases would often 
lack definitive proof of whether a suspect had, in fact, successfully 
destroyed evidence as a consequence of their having alerted the 
suspect to their presence. Similarly, officers relying on a 
presumption that they can forgo the knock-and-announce 
requirement in cases involving the recent commission of a violent 
felony by a suspect who is at home and armed will have no way of 
knowing whether the choice to knock and announce would have 
been more or less likely to lead to a violent confrontation. 
Certainly, moreover, it would be unethical to conduct a controlled 
experiment by forcing some group of officers to knock and 
announce in such circumstances to establish a basis for comparing 
rates of violent conflict under each approach. 

This is not to suggest that quantitative analysis should never 
inform the Court’s assessment of the sorts of evidentiary claims 
Professor Crespo describes as “thin scripts.” Quantitative analysis 
would often be quite useful in this context, including in cases like 
Harris and Glover, for which one can easily test the reliability of 
the evidentiary claim at issue. In this regard, Professor Crespo 
joins a compelling chorus of scholars advocating for greater use of 
empirical evidence in Fourth Amendment decision-making.254 
Rather, I suggest merely that courts might recognize familiar fact 
patterns to which they can usefully apply categorical directives (as 
opposed to case-by-case, totality of the circumstances analysis) 
even when they must rely primarily on qualitative analysis as a 
basis for formulating the directive; I reject Professor Crespo’s 
argument that “the only meaningful way to assess the reliability 
of . . . a profile is to consider the associated success rates that show 

 
 254. See, e.g., Ball, supra note 246, at 522; Ronald J. Bacigal, Making the Right 
Gamble: The Odds on Probable Cause, 74 MISS. L.J. 279, 313 (2004); Goldberg, supra note 
77, at 827; Minzner, supra note 244, at 958–59; David Rudovsky & David A. Harris, Terry 
Stops and Frisks: The Troubling Use of Common Sense in a World of Empirical Data, 79 
OHIO ST. L.J. 501, 537–38 (2018); Emily Weissler, Note, Head Versus Heart: Applying 
Empirical Evidence About the Connection Between Child Pornography and Child 
Molestation to Probable Cause Analyses, 82 FORDHAM L. REV. 1487, 1527–28 (2013). But 
see, e.g., Emily Berman, Individualized Suspicion in the Age of Big Data, 105 IOWA L. REV. 
463, 485–88 (2020); Orin Kerr, Why Courts Should Not Quantify Probable Cause, in THE 
POLITICAL HEART OF CRIMINAL PROCEDURE 131, 143 (Michael Klarman et al. eds., 2012). 
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whether the . . . profile ‘actually “works” at identifying 
criminals.’”255 

My second objection to Professor Crespo’s analysis is that his 
characterization of thin scripts elides the Court’s use of 
presumptive, rather than per se, rules to deal with such 
evidentiary claims. As noted, Professor Crespo defines a thin 
script as a claim that “a single fact (or a very small set of 
interrelated facts) is sufficient in and of itself to establish the 
likelihood that the target of a search or seizure is involved in 
illegal activity.”256 Professor Crespo’s evaluation of the 
epistemological bases for assessing such claims seems to rest on 
the assumption that the quantitative analysis he advocates will 
lead the Court either to accept or reject the claim outright. This 
assumption is evidenced not only in Professor Crespo’s definition 
of thin scripts but also, perhaps, in his offhand reference to Harris 
as establishing a per se rule that an alert by a trained narcotics 
dog creates probable cause.257 Explicit acknowledgment of the 
flexible presumptions the Court has developed to assess thin 
scripts helps illuminate the Court’s actual holdings and may pave 
the way for discussions that could promote the further 
development of such directives.258 

V. CONCLUSION 

In this Article, I have described and defended the use of 
presumptive rules to assess Fourth Amendment probabilities in 
cases with fact patterns likely to recur. Despite the Supreme 
Court’s rhetorical rejection of categorical norms to evaluate 
probable cause and reasonable suspicion, it has regularly 
employed flexible categorical presumptions that provide real 
guidance to lower courts and law enforcement officers while 
allowing courts to depart from such presumptions when unusual 
cases would make application of the categorical norm unjust. 
Although quantitative analysis may often be desirable and 
feasible in gauging evidentiary claims that a small set of facts 
establish reasonable suspicion or probable cause, courts must 

 
 255. Crespo, supra note 4, at 1294 (emphasis added) (quoting Morgan Cloud, Search 
and Seizure by the Numbers: The Drug Courier Profile and Judicial Review of Investigative 
Formulas, 65 B.U. L. REV. 843, 859 (1985)). 
 256. Id. at 1291. 
 257. Id. at 1305 n.109. 
 258. Elsewhere, in his analysis of how courts should appraise the credibility of a claim 
proponent, Professor Crespo does explicitly endorse the use of presumptive rules for various 
categories of proponents. Id. at 1326–27. 
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sometimes evaluate such “thin scripts” by relying primarily on 
intuition. Even in these cases, however, the use of presumptive 
rules provides an attractive accommodation between the need to 
offer clear guidance to courts and police officers and the imperative 
of ensuring outcomes consistent with underlying Fourth 
Amendment principles when idiosyncratic cases arise. Explicit 
acknowledgment of the frequency with which the Court has, in 
practice, decided that cases involving determinations of Fourth 
Amendment probability thresholds can serve as useful precedent 
for future cases could foster the development of new presumptions 
in this context and could contribute to a clearer, more law-like 
body of Fourth Amendment jurisprudence. 


